Message

From: Benevento, Douglas [benevento.douglas@epa.gov]

Sent: 9/8/2019 3:30:03 PM

To: adm15.arwheeler.email [adm15.arwheeler.email@epa.gov]

CC: Molina, Michael [molina.michael@epa.gov]; Jackson, Ryan [jackson.ryan@epa.gov]
Subject: Draft Final Letter to California

Attachments: Draft Final - California Letter.docx

PRIVILEGED—DELIBERATIVE—DO NOT RELEASE

Administrator,

Attached please find a draft letter to California outlining several environmental issues that have been in the news or that
have been brought to our attention through other sources (e.g. questions from Congress). Along with that category of
issues we also identified several other issues that have been longstanding and have been addressed by the State some
time ago. Please review it at your convenience and let me know if you have any questions. We should discuss who will
sign the letter and who it will be sent to, given the nature of the issues raised sending it the Governor of California may
be warranted but at a minimum it should go to CalEPA. We can have it fully prepared to early this week, after we decide

who should sign it.

The letter was drafted and reviewed by multiple parties, including OGC, OW, OECA and OAR. Specifically, David Fotouhi,
Lee Forsgren, Clint Woods, and Susan Bodine.

| will be in the office tomorrow afternoon and can discuss at your convenience.
Best,

Doug Benevento

EcoRights v. EPA (20-cv-06893) ED_003023_00000184-00001



Air:

e California has the worst air quality in the United States, and they have the most state
implementation plans (air quality improvement plans) that have been filed with EPA that are
deficient or unprovable.

e Many of these plans have been sitting with EPA for years. Each of these plans is supposed to
demonstrate how it will improve air quality to meet health-based standards.

e There can be sanctions against the State for failure to comply with the Clean Air Act. The CAA
allows EPA to withhold highway funds.

= We're required to allow California a grace period {18 months) before withholding hishway
funds. We would consult with Transportation to determine how much could be at risk for the
State, but it would be significant (potentially hundreds of millions). Sanctions would only apply
to the specific non-attainment area with the deficient plan.

Water: San Francisco and Los Angeles

e CalEPA is responsible for overseeing San Francisco’s compliance with Clean Water Act and we
are responsible for making certain California is doing its job.

e The City of San Francisco’s combined sewer system discharges untreated and partially treated
sewage into San Francisco Bay at 36 locations.

e Thisis a violation of the Clean Water Act that the State of California has not addressed.

e San Francisco also has a homeless problem that according to press reports is causing a water
quality problem. Reports indicate human waste is being discharged into sewers that flow
directly into the San Francisco bay along with drug paraphernalia.

e Los Angeles also has a significant homeless problem. As part of a larger federal delegation we
are sending staff to LA next week to get a firsthand look at the extent of the problem and its
environmental impact.

e Inthe case of Los Angeles drug paraphernalia and human waste is being deposited into storm
sewers that discharge directly into the Los Angeles River and ultimately the Pacific Ocean.

e (California is also running the federal water (NPDES) permitting program and we have gquestions
about how good a job they are doing. Just one example is the City of Los Angeles which
exceeded its permit limit for a contaminant which is a probable human carcinogen by 442%.

e We are preparing a letter to the State of California demanding an explanation and remedial plan
for these issues. The letter will include the deficiencies in San Francisco.

e With penalties it is possible San Francisco will have as significant outlay for compliance. For
example, the cost of compliance alone is estimated at 54 billion. That doesn’t include penalties
which could be in the eight figures (this is my back of the envelope calculation and would
ultimately be determined through the normal penalty calculation process).

Funding Provided by Congress to California
®  Over the last five years California has received over $1.16 Billion to implement the CWA
including $253.5 million in FY-18 and 5247 million in FY-19 along with 5152 million in grants.
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Background on California Environmental Issues

Draft Document
Deliberative, Do Not Distribute

Clean Air Act

Background - Air Quality in California {(CA)

e CA has 35 local air districts which are responsible for regional air quality planning, monitoring,
stationary source and facility permitting, and administering air quality grant programs.

e Via the California Air Resources Board (CARB), EPA gets SIP submittals from most of the air
districts, most commonly:

e prohibitory rule updates (e.g. a district updates a fugitive dust or boiler rule),
e permit rule updates,

e RACT SIP submittals,

e attainment and maintenance plans.

e From the state, EPA also gets submittals for regional haze, transport, infrastructure, mobile
sources, and they also have primary responsibility for attainment and maintenance plans in
several of the areas.

e California has multiple areas that are nonattainment for several National Ambient Air Quality
Standards {NAAQS). Summed across standards, CA has 82 nonattainment areas and 26
maintenance areas in California.

e (California has among the worst air quality in the U.S. and has more than twice the population
living in areas in nonattainment with the NAAQS than any other state.

Population Living in Nonattainment Areas
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e S|P Backlog: Region 9 currently has 168 backlogged SIP submittals. Of those, 118 are backlogged
SIP submittals from California agencies (70%). This represents roughly one third of EPA’s total
backlogged SIPs (SIPs not acted upon in 18 months). Many of these California SIPs are “inactive,”
as they have fundamental approvability issues.

Clean Air Act Options

Ex. 5 Deliberative Process (DP)
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Clean Water Act

San Francisco CSO Issues

The City of San Francisco discharges untreated and partially treated sewage into San Francisco Bay at 36
locations. The City also discharges partially treated wastewater into the Pacific Ocean. Although the
Clean Water Act requires municipal sewage to be treated to certain levels and to meet water quality
standards, the State of California has authorized these discharges in a permit issued under California’s
authorized state Clean Water Act program.

EPA considers San Francisco to be in violation of the Clean Water Act and is in the process of negotiating
a consent decree with the City to put them under an enforceable obligation to meet the requirements of
federal law.

San Francisco is one of the few major cities with sewers that combine stormwater and sewage flows that
is not under a federal consent decree to meet the requirements of federal law (NYC is another).

The City is in the process of upgrading their sewer system and has outlined a 3-phase program of sewer
upgrades. The $2.9 billion Phase 1 is underway. All three phases will cost an estimated total of $6.9
billion. EPA provided San Francisco Public Utility Commission a WIFIA loan of $699M in July 2018 for the
Phase 1 projects in July 2018, but much of that funding was for biosolid digestors.

CA is not the only permitting authority; parts of the Bay are marine sanctuaries, so NOAA also has a role.

San Francisco CSO Options:

Ex. 5 Deliberative Process (DP)

Considerations

Ex. 5 Deliberative Process (DP)
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Talking Points

e For too long, California has stood by and allowed San Francisco to discharge raw or partially
treated sewage into San Francisco Bay and the Pacific Ocean, endangering public health.

e This is simply unacceptable.

e Under this Administration, we believe in a level playing field. Just like cities in Illinois, Indiana,
Ohio and elsewhere, we are stepping in and holding San Francisco accountable for their water
pollution. Every city and State must comply with the Clean Water Act.

Additional background information and documentation can be provided upon request.

Violations of Section 402 NPDES permit requirements

We’'ve been unable to identify specific examples of the State of California or any of its municipalities
using storm sewers to dispose of waste on the streets or of uncontrolled discharges of waste from

homes into jurisdictional waters.

However, there are numerous examples in California of flagrant violations of NPDES permits {see the
attached table). Just in this past quarter we have identified 23 instances of discharges into waters of the
United States that are significant violations.

For example, the City of Los Angeles exceeded its permit limit for a contaminant which is a probable
human carcinogen by 442 percent and the University of Southern California exceeded its permit limit for
copper by 420 percent. See highlighted items below. These are serious violations and pending an
investigation could indicate a lapse in the State’s obligation under their CWA authorization. As noted
below Congress has provided significant funding to California to run a program that meets minimum
federal requirements. Based upon this information, we may be able to question whether the state is

fulfilling its obligation.

Highest
Exceedance
Name Description of Violation Percentage
The Boeing Company Tetrachlorodibenzodioxin 2.14 million
City of El Paso de Robles Total residual Chlorine 2.14 million
City of St. Helena Biological Oxygen Demand - 5-day, 20 deg C 99999
Ojai Valley Sanitary District Total recoverable Selenium 11117
Sanitary District No. 5 of Marin County [Total Cyanide 5194
City of Redding Total residual Chlorine 1900
City of Biggs Total general Coliform 817
Owens-Brockway Glass Container Inc.  |Diethylhexyl phthalate [DEPH] 625
City of Los Angeles ldenol1,2,3-cd]lpyrene 442
University of Southern California Total recoverable Copper 420
Royal Catering Company Total recoverable Copper 371.5
Stallion Springs Community Services
District Unionized Ammonia 344
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Camarillo Sanitary District Diethylhexyl phthalate [DEPH] 325
Forestville Water District Nitrogen as Total nitrate 311
Mountain House Community Services

District Total Nitrogen as ammonia 183
Mt. Shasta Copper, total recoverable 154.33333
San Juan Bautista Chloride] 94.333333
West County Agency; West County

Wastewater District Biological Oxygen Demand - 5-day, 20 deg C 67
McKinleyville Community Services

District Dichlorobromomethane 59.5
City of Brawley Total Recoverable Copper 35
City of Eureka Nitrogen, & total ammonia 29
Paradise Irrigation District Aluminum, total recoverable 29
City of Corona Total Dissolved Solids 4.6666667

Federal Funding

Over the last five years California has received over $1.16 Billion to implement the CWA including
$253.5 million in FY-18 and $247 million in FY-19

In addition to the programmatic funding for these programs California has received over $152 million in
categorical grants over this time to improve compliance with CWA.

Clean Water Act Options

There are several actions that could be taken against the State of California and or the major
municipalities in California for failure to properly undertake its responsibilities under environmental
statues generally and the Clean Water Act specifically.

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

Federal Housing Act and TSCA Options

In 2017, Reuters reported that LA County has one of the largest populations of children with elevated
blood lead levels. [ HYPERLINK "https://www.reuters.com/investigates/special-report/usa-lead-la/" ]
[ HYPERLINK "https://laist.com/2017/04/21/lead_poisoning_higher_than_flint_in.php" ]

HUD recently fined landlords of federally assisted housing in LA for lead paint violations. [ HYPERLINK
"https://www.latimes" ]. com/business/la-fi-hud-lead-paint-violations-20180628-story.htm|

According to its web site, lead paint has been found in properties owned by the Housing Authority of the
City of Los Angeles (HACLA), a state-chartered public agency. HUD could investigate their compliance
status.

EcoRights v. EPA (20-cv-06893) ED_003023_00000221-00006



Message

Sent: 9/19/2019 12:04:37 PM
Subject: FW: Responses

From: Benevento, Douglas

Sent: Thursday, September 19, 2019 8:00 AM

To: Bodine, Susan <bodine.susan@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Subject: Responses

See below, the question has arisen whether San Francisco’s system is effectively treating all effluent in its system. If this
ok Corry will you make sure he has it.

Please see below. The President told the WH traveling press that EPA would be sending San Francisco a notice of
violation soon.

Responses to questions:
We do not discuss potential enforcement actions.

If pressed: We are aware of the serious homeless problems in the major cities in CA. Our mission at EPA is to protect the
environment and health of our communities, this includes those communities in CA.

Longer version if necessary; The Agency does not comment on potential enforcement actions. It is true that the City of
San Francisco has serious environmental problems. They have a homeless crisis. They have serious problems with their
sewer system that have not been addressed. EPA is aware of these issues and also of the larger homelessness problem
in California and the potential environmental impact that is having in places like San Francisco as well as Los Angeles.

If the question arises, whether all sewage in San Francisco’s system is treated the answer would be that EPA is looking
into that and | shouldn’t comment on any potential violations.
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Message

Sent: 9/24/2019 10:34:33 PM

To: Bodine, Susan [bodine.susan@epa.gov]

CC: Forsgren, Lee [Forsgren.Lee@epa.gov]; McFaul, Jessica [mcfaul.jessica@epa.gov]; Ross, David P
[ross.davidp@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov]; Jackson, Ryan [jackson.ryan@epa.gov]

Subject: RE: Water TPS

Attachments: Water TPs.docx

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Tuesday, September 24, 2019 2:06 PM

To: Benevento, Douglas <benevento.douglas@epa.gov>

Cc: Forsgren, Lee <Forsgren.Lee@epa.gov>; McFaul, Jessica <mcfaul.jessica@epa.gov>; Ross, David P
<ross.davidp@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; Jackson, Ryan <jackson.ryan@epa.gov>
Subject: Re: Water TPS

Untreated sewage is not allowed
Don’t say violations
Are we waiting for a reply? Do you want to qualify that

Sent from my iPhone

On Sep 24, 2019, at 5:08 AM, Benevento, Douglas <hensvento.douslas@espa.gov> wrote:

Lee, thanks for putting this together, particularly at 9pm last night, they were well done.

Susan, | addressed the below issues you raised and also tightened the talking points up a little to address
the issue that will come up which is how did we reach this point with the State of California. | took out
some of the talking points that were in the letter which didn’t need to be repeated in this document.

If everyone would review this and if there are revisions necessary we can work on them.

From: Bodine, Susan <bodinesusan@iena.eow>

Sent: Tuesday, September 24, 2019 7:24 AM

To: Forsgren, Lee <Farszren. les@ang.gov>

Cc: Benevento, Douglas <bsnsvenio.douglas®@epa.gov>; McFaul, Jessica <miciaul ivssicaflepa.soy>;
Ross, David P <ross.davidp@epa.pov>; Fotouhi, David <Fotouhl Devid @ ena.gov>

Subject: Re: Water TPS

Lee you can’t say violations

And secondary treatment is a technology standard not a water quality standard
Apparently CA has exempted SF CSOs from its ocean plan so the WQS issue is complicated
We have exceedances but the may not be violations

Sent from my iPhone

On Sep 23, 2019, at 9:00 PM, Forsgren, Lee <Forsgren.leei@ena.gov> wrote:

Doug and Jessica,

Per your request here are draft Talking Points on the Water Letter,
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Lee

<Water TPs.docx>

<Water TPs.docx>
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Message

From: benevento.douglas@epa.gov [benevento.douglas@epa.gov]
Sent: 9/26/2019 5:17:32 PM

To: Jackson, Ryan [jackson.ryan@epa.gov]

Subject: Fwd: Summary of CA questions from media

Fyi. We're working on this now.
Sent from my iPhone

Begin forwarded message:

From: "Dennis, Allison" <Bennis.Allison®epa.sov>

Date: September 26, 2019 at 10:03:34 AM PDT

To: "Benevento, Douglas" <bensvenio.douslasiepa.gov>, "Bodine, Susan” <bodine.susani@epa.gov>,
"Forsgren, Lee" <Forsgren.ies@ena.gov>

Cc: "Ross, David P" <ross.davidp@epa.gov>, "Hull, George" <Hull Georpedlepa.gov>, "Egan, Patrick"
<ggan.pabrick@epa.gov>

Subject: Summary of CA questions from media

| understand Doug, Susan and Lee will gather soon. Here is the list of all outstanding media questions to
answer.. | look forward to hearing from you all on proposed responses to these questions. -Allison

Law360:

1) 1was on the call with Susan Bodine this moming, and I'd like to request information about how
many of these types of letters have been sent from the EPA (either HQ or regional offices) to
states about similar issues. The Washington Post reporied one issued by the Obama
administration to Wisconsin, but are there others?

2} The letter makes reference to EPA's "concern” about the amount of human feces that ends up in
the Los Angeles and San Francisco sewer systems. How does the EPA know exactly how much
human feces is ending up in "nearby water" and whether that amount poses a health risk?

NYT:
1) Several people have told me that the exceedances in Louisiana and Texas for lead and arsenic
levels are far higher than California. Can you please provide me with numbers for those two
states?

E&E:

1) Are there any current NPDES violations by San Francisco? It sounded at one point like Susan
was saying that the concern is that the permits are not adequate, rather than there being a
violation, but | wanted to confirm that.

Allison’s proposed response: On September 26, 2019, EPA sent a letter to California Governor
Newsom regarding federal Clean Water Act and Safe Drinking Water Act deficiencies. EPA is not
taking enforcement action at this time.

Courthouse News:

1) 1was on this phone call this AM — could you clarify this statement? What exactly are the possible
consequences of failing to address the issue? As I've got in my notes it includes removing the
state’s authority to manage their water?

Withholding federal highway funds? Similar action on this issue?

“Put together options” for wheeler. “Taking direct action is always an option on the enforcement side... on
programmatic side... [if they are] not meeting basic floor needed for the authorization of delegation of
authorities”

“Those are options, all of that is predicated on what they are prepared to do to address these problems.”
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2) Are you all suggesting you'll take away the state’s power to manage their water? | just want to
clarify.

Gannett:

1) The president last week was quoted in an AP story saying this:
“You know, there’s tremendous pollution being put into the ocean because they're going through
what’s called the storm sewer that’s for rainwater. And we have tremendous things that we don’t
have to discuss pouring into the ocean. You know there are needles, there are other things.”
Susan didn’t mention needles specifically so wanted to confirm with your office that that is indeed
an issue.

Allison Dennis

Acting Communications Director
Office of Water

U.S. Environmental Protection Agency
Office: 202-564-1985

e e e L
v i
i . !
Cel |i Ex. 6 Personal Privacy (PP) :

Dennis. Allson@epa.gov
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Message

Sent: 9/19/2019 11:59:05 AM
To: Bodine, Susan [bodine.susan@epa.gov]; Schiermeyer, Corry [schiermeyer.corry@epa.gov]
Subject: Responses

See below, the question has arisen whether San Francisco’s system is effectively treating all

Please see below. The President told the WH traveling press that EPA would be sending San Francisco a notice of
violation soon.

Responses to questions:
We do not discuss potential enforcement actions.

If pressed: We are aware of the serious homeless problems in the major cities in CA. Our mission at EPA is to protect the
environment and health of our communities, this includes those communities in CA.

Longer version is appropriate if necessary; The Agency does not comment on potential enforcement actions. It is true
that the City of San Francisco has serious environmental problems. They have a homeless crisis. They have serious
problems with their sewer system that have not been addressed. EPA is aware of these issues and also of the larger
homelessness problem in California and the potential environmental impact that is having in places like San Francisco as
well as Los Angeles.

If the question arises, whether all effluent in San Francisco’s sewer system is treated the answer would be that EPAis
looking into that and | shouldn’t comment on any potential violations.
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Internal/Deliberative

MEMO

To Administrator Wheeler

From:  Holt Edwards and John Mark Kolb
Diate: September 12, 2019

Subject: Los Angeles Homelessness Trip Debrief

Backeround:

On Monday September 9 and Tuesday September 10% we attended a White House coordinated
visit to Los Angeles on behalf of the EPA to examine the homelessness crisis. Members of the
White House Domestic Policy Council (DPC) convened this trip with several federal agencies to
exarmine various aspects of the homelessness crisis. EPA’s role was twofold: first, to examine the
current sanitation needs for homeless residents (primarily in the Skid Row area) and second, to
ccout for current EPA sites that could be used for either temporary or permanent housing in the
medium-to-long-term range. This trip served as a scouting trip in advance of a potential visit by
Cabinet Secretaries as early as later this month. We have included several photos from our trip as
well as an article from Forbes.

Monday the 9 was primarily devoted to meetings with NGO’s and touring Skid Row. We have
included several photos taken at Skid Row to give you a sense of the dire conditions present
there. Currently, there are extremely limited amount of sanitation facilities available to the
between 5,000 to 8,000 homeless residents of Skid Row; as such, we saw a high amount of
human waste flowing directly in the stormwater system, which empties directly into the ocean.
Due to illicit activities taking place in public facilities, the city is currently operating less than ten
single-occupancy facilities with attendants in this area. In addition to human waste, there was a
significant amount of garbage adjacent 10 the stormwater drains. That includes drug
paraphernalia as seen in one of the following photographs.

On Tuesday September 10" the majority of the day was spent with city and county officials
from Los Angeles, including officials from the Los Angeles Homeless Services Authority. We
toured both their Unified Homeless Response Center and several housing facilities designed as
both terdporary and permanent shelters. Unfortunately, we were unable to schedule any meetings
or site visits with officials from the LA Department of Public Works despite numerous outreach
griempts on both our part and through the White House DPC staff.

Federal Agencies in Attendance:

e White House Domestic Policy Council

o Department of Housing and Urban Development

e Department of Veterans Affairs

s Department of Health and Human Services

s Department of Justice

s Federal Bmergency Management Agency, Department of Homeland Security
e Pnvironmental Protection Agency

e (General Services Administration

EcoRights v. EPA (20-cv-06893)
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Sen 12,2019, 10:26am

| Shellenberger

(i Tuesday, fifteen ofticials from the White House toured Skid Row in Los Angeles with the
toad of 2 focal homeless shelter. “Four or five of them were from the Bavironmental Protection
Aoency.” Rev. Andy Bales of Union Mission church told me. “That’s because human waste
fiows into storm sewers.”

{ alifornia is home to some of the world"s toughest envitonmental and public health faws, but

<k yrocketing homelessness has created an environmental and public health disaster. The 44,000
~ople Hiving, eating, and defecating on the streets of L.A. bave brought rats and medieval
Jdiseanes including typhus. Garbage is everywhere. Experts fear the retum of cholera and leprosy.

4 homelessness is making people violent, “We are seeing behaviors from our guests that I've
never seen in 33 years,” said Bales. “They are 50 bizarre and different that | don’t even feel nght
deseribing the behaviors, Is extreme violence of an extreme sexual nature. 1 have heen doing
this for 33 vears and never seen anything fthe it

Fiales says he was one of the people who urged the US Government's Federal Emergency
Management Administration ( FEMA) to intervene. “We ve been erying oul for a National
uard-like response.” said Bales, whose church provides food. showers, and shelter to 1.3 50
neople camped nearby. In 2016 Bales fost the lower half of his leg to a flesh-eating bacteria from
contamination on Skid Row.

Ve did things get so bad in California? The state has long prided itself on being humanistic and
‘anovative, 1t is home to some of the world’s largest public health philanthropies, best hospitals,
d most progressive policies on mental health and drug addiction. The Democyats have a

sunermajority. What went wrong?

75

According to Bales and other experts, California made homelessness worse by making perfect
asing the enemy of good housing, by liberalizing drug laws, and by opposing mandatory
treatment for mental iliness and drug addiction.

Cvher states have done a better job despite spending less money. “This isn’t rocket scienee,” said
1ohn Snook, who runs the Treatment Advocacy Center, which advises states on mental health

4 homelessness policy around the country. “Avizona is a red state that doesn’t spend 4 ton on
ervices but fs the best scenario in every aspect. World-class coordination with law

sreement. Strong oversight. They don’t let people fall apart and then retum to jail in 30 days
Hike California does.”
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What happened in California ien’t the first fime that we Progressives let our idealism get the
metter of us, To understand how the current disaster unfolded, we have 1o g0 hack in time, back

toy the post-World War H era when progressive reformers convineed themselves and others that
thiy could destroy the country’s system for dealing with the mentally ill and replace it with &
radicatly different and wholly unproven alternative.

A Manpia for Reform

seople considered the creation of staie mental institutions in the 1800s to be a major Progressive
oform because they ook the mentally ill out of prisons and hospitals and put them into a safer

{ kinder environment, notes the psychiatrist E. Fuller Torrey, MDD, in his devastating and
fically-acelaimed 2014 history, American Psvchosis: How the Federal Government Destroved

i Mental Hiness System.

in many respects, the mental institutions were a step in the right direction, but by the middie of

Lo 20th Century, their reputation was i tatters. They were understaffed and overcrowded. Some
patients were poorly irented, even abused. Others were neglected. During World War T,
Mennonites and Quakers worked in the institutions as an alternative 10 military service. After the
var, they drew attention (o the deplorable conditions.

2. formers felt they could do better. In 945 they proposed community-based clinies not ustio
creat but also 1o prevent mental iliness. They called fora federal takeover. Congressional
vocates frequently invoked the US government’s Manhatian Project as inspiration. I Americs
culd buitd anuclear bormb in a fow years, why couldn’t we prevent and cure mental iliness?

f)

As Congress gdebafie:d mental health reform in 1946, sorne were SuSpicIous, *“Men gel strange
ideas.” eaid Republican congressiman Carence 1. Brown of Ohio. “They decide the only way in
ihe world they are going to solve all the problems of mankind is 10 do a certain thing and that
their field is the most important.” Many ceformers believed mental illness was created by poverty
arid inequality and argued that solving it required creating “mentally healthy” environments.
rpanizing tenants, and 8 ghting landlords,

These reformers viewed mental ilinesses like schizophrenia and bipolar disorder as socially
consiructed and not the result of biology, as most doctors helieve today. They sought clinics that
would “promote health” and “the development of a resifiont character.” They wanted clinics to
trent the “totality of [a patient’s] being in the totality of his relationships.” The psychiatrist
played a special role, the reformers said, “One might even say,” Wrote Francis Braceland, an
influential psychiatrist who had studied with Carl Jung, © the ideal goal of the psychiatrist is te
achieve wisdom.”

The reformers were so confident in their convictions that they smashed the state mental
(nstitutions hefore creating an alternative. The reformers hyped new psychiatric drugs, which
reduced the symptoms of schizophrenia. as a bridge to the new system. There was little
resistance 1o the radical changes by existing mental institutions, whose leadership had been
dermoralized and discredited. And yet there was no evidence that community-based treatment

EcoRights v. EPA (20-cv-06893)
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would work. Between 1948 and 1962, the test that clinic reformers pointed to as the model had
ot prevented a single case of mental iliness or treated a single individual with schizophrenia.

41 attacking mental institutions had become hugely popular. In two hugely influential 1961
books, a psychiatrist argued that mental Hlnesses didn't exist and 2 sociologist argued that the
“stitutions themselves created mental ilipess. One year tater. One Filew Over the Cuckoo s Nest,
s sovel aboul a sane but socially maladjusted man who was drugged, electro-shocked, and
Iohotomized by a mental institution, became & hest-selier. In 1967, the film “King of Hearts”
depicted psychiatric inmates after World War 11 as living happily once freed from their asylum,
in 1975, the year “One Flew Over the Cuckoo’s Nest” became a hit film, Michel Foucanlt argued
in Discipline and Punish that mentally il people had been better off in the Middle Ages when
thev could roam the streets without being shamed as deviant.

o

Orver the next two decades, state mental hospitals would empty out. But the vast majority of
seivased patients ended up homeless on the street. Congress had “encouraged the closing of state
miental hospitals without any realistic plan regarding what would happen to the discharged
patients,” notes Dr. Torrey, “especially those who refused to take medication they needed 10
remain well”

Mg yel the reformers were becoming only more radical. “The changes 1 am talking about,” said
- ieader at the new National Institute of Mental Heglth, " involves a redistribution of wealth and
sureea. .. society for the urban poor of such beauty and richuness... nothing less than a
privilege o be ealled poor.”

13:4 when the community mental health clinics did start operating, they tended to treat the
casiesi-to-treat, not the hardest. It was a trend that worsened the longer the clinics were in
exigtence. The clinic saw “very few ‘ndividuals with serious mental illnesses,” reported a young
pavehiatrist working in Santa Monioa near LA, “Instead, the patients were people from the
ccmmunity with various personal crises.”

.

ta the end. no maore than 5% of the federally funded clinics “made any significant contributions
the care of patients being released from state mental hospitals,” finds Tovrey. Financial abuses
wore rife, with clinics building tepnis courts, swimming pools, and rooms for fads like
~inhalation therapy” that did nothing for people with schizophrenia.

it

-

5 hen eritios faulted the clinics for their abuses, reformers defended themselves behind a wall of
potitical correctness. One reformer-aligned task force that investi gated the situation concluded in
76 that “to criticize the [mental health] centers ihemselves for many (but not all) of their

nps is to “blame the vietim!™" The Carter Administration recommended making federal
support permanent and included new money to prevent mental illness by reducing “societal
ssses produced by racisim, poverty, sex ism, ageism, and urban blight.”

Republicans who had initially supported deinstitutionalization as a cost-savings measure became
inereasingly resentful of what they viewed as an anarchistic approach and sought 1o cut the
hudger for mental iliness. But as federal support fior the olinies declined, the state institutions
were no longer in place to care for the homeless evicted to the streets. Bverybody was in charge

P
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end nobody was in charge. The reforraers grow depressed. “The deformed creature that has
developed from the original community mental health center movement does not arcuse much

crthusiasm in any of us who had some moye grandiose visions.” gaid one.

The problem, Torrey and other advocates for the mentally il say, wasn't de-institutionalization
bt vather the fatlure (o provide new forms of treatment. “The majority of lives were little
different than they had had while hospitalized,” he concludes. “and a significant number were
considerably worse off.” Many didn’t even realize they were mentally ill, similar to some
Acsheimer’s patients. For decades, radical reformers sought de-institutionalization in even the
ot extreme situations. In 1985, a public defender got a mentally il client released from jail
even though he had been found eating his feces.

fraportantly, reformers never had evidence that community-based clinics would work better than
b ipstitutions. They just assumed it in a way that is eerily similar to the way that 1960s
evironmentatists in California, including Governor Jerry Brown, assumed “emall-ig-beautiful”
poticies would be better for the environment. Out of hubris, the r¢ formers sought to smash the

. ol instituiion before creating a new one. Iniriguingly. that’s exactly what reformers would do

spain in California, 50 years later.

When Degmatism Is Deadly

For decades. many progressives have claimed that homelessness is really justa kind of poverty, a
ranifestation of social inequality. In 1986, celebrity comedians Whopp (ioldberg, Robin
Jvilliams, and Billy Crystal held “Comic Relief,” a telethon for homelessness. Throughout it,
they emphasized that the homeless were just like you and me, just poorer. Today, many of

¢ alifornia’s leading homelessness advocates insist that the current crisis is due mostly to the
heusing shorfage.

Homelessness experts and advocates disagree. “I’ve rarely seen a normal able-bodied able-
myinded non-drug-using homeless person who's just down on their fuck,” L.A. street doctor
Susan Partovi told me. ~Of the thousands of people I've worked with over 16 years, it’s like one
or two people a year, And they're the easiest to deal with.” Rev. Bales agrees. “One hundred

pereent of the people on the streets are mentally impasted, on drugs, of both,” he said.

Miost of the time what people mean by the homelessness problem is really a drag problem and a
moental Hiness problem, The problem is we don’t know il you're psychotic or just on meth,” gaid
Ui Partovi. “And giving it up is very dith cult. T worked in the local jail, and half of the inmates
i the women’s jail were Latinas in their 20s, and all were in there for something related 10
yooth.”

- neople who work directly with the homeless say things worsened after Cglifornia abandoned

the “carrot and stick™ approach toward treating the severely mentally il and drug addicts who are

cenent offenders. “The ACLU will come after me if | say the mentally ill need to be taken off the
et said Dr. Partovi, “so let me be clear that they need to be taken care of, ©00.”
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Pales says things worsened ten years ago when L.A. and other California cities rejected drog
recovery (tfreatment) as a condition of housing, “When the ‘Housing ¥ irst” with a harm reduction
maodel people came in they said “Recovery doesn’t work,”” said Bales. “But it was after that

bR}
, 9
B

when homelessness exploded exponentially

1ales says people have little incentive 1o do treatment when there s no threat of jail time. “{The
using Fivst harm reduction advoeates] talked about new services. but they were all voluntary.”
Uhings went further o this direction with the passage of Proposition 47 in 2016, which
deeriminalized hard drugs and released nonviolent offenders from prison without providing
for-care support. “Our guests went from 12 - 17% addicted to 50% or higher,” Bales says.
olicymakers need to understand that if vou allow the use, you also allow the sales, and if you
w the sales, then you allow the big guys 1o break your legs when you owe them money, says

Snook says that California is so unwilling 1o req wire non-voluntary mental health care that it is
only now considering more extensive “conservatorship” - where & health offictal is given the
suthority to make decisions for a mentally incapacitated individual — and only after nine acts of
violence against themselves or others.

“tmagine having a sick child and hoping he attacks someone once a month so somebody can do
sornething!” said Snook. “That is so out of syne with the rest of the country, and with what
erontal ealth care looks like, that it is laughable.”

T ack of shelter and leadership are factors alongside extreme progressive idealism. ~It’s the
ssapact of not having a stick and not having shelter,” says Bales. Snook agrees. “There’s a
srovision that says Medicaid wilt now pay for beds in psychiatric hospitals,” said Snook. “li's a
heainer, but Califomia is hemming and hawing. They don’t want to involuntarily mearcerate,
Lt it°s self-defeating because vou end up with mentally i1 in jail because a bed isn't available.”

14 the problem a lack of money? "C alifornia spends more than most places,” said Snook, whose
¢rpanization rescarches and advocates solutions for mentally il homeless people nationally.

J hat happened to the money from Proposition 63, the successful 201 6 ballot inttiative that taxed
roiilionaires for mental health? A Hoover Foundation audit found funds that were supposed t©
coto seriously mentally Hf were used for yoga and trauma and other laudable things, but none
for the seriously mentally i1 said Snook.

“When you look at the amount of money being spent, and then you hear the argument that we
need more money? You have to ask. *How much more? said Snook. “Right now it's just good
money after bad. There's no oversight and no accountability.”

heral idealism also wasted much of the $1.2 bithion that L.A. voters raised in 2016 when they

sted to tax themselves to build housing for the homeless. Tt was supposed to build 10,000 units
ot i trath will create half that because sach ong costs §577 000 to $700.000,” said Bales. “They
will take ten years to build, at which point 44 000 lives will have been destroyed by living on the

et
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W hy did progressive housing activists in L.A. insist on building such expensive aparirents for
s few people, so stowly, rather than quickly building cheaper units faster for 44,000 people?

i

‘I Housing First] is a dogmatic philosophy,” said Bales. “Pye lost friends. One of my closest
Lends is attacking me for pushing for housing that costs $11.000 instead of $527.000 per
nerson. He can’t get that we car't provide a $527.000 to $700,000 apartment for each person on
the street. Dve been in planning meetings where people said. ‘Fvervbody deserves a granite

countertop,” but that isn’t poing (o work for 44,000 people.”

i Al's woke housing advocates have intimidated the city’s mayor. 't think the mayor’s unwilling
ts put out bridge shelters because of backlash from some homeless advocates,” said Bales, “and
is concerned about NIMBYs, and may be concerned about union warkers because the shelters
sriay not be built by the unions.” '

Reyond Right and Left

Despite the emergency, and in some ways hecause of it, homeless reformers are hopeful today
(hat California will seek a more moderate path toward treating mental illness and drug addiction
svid providing shelter. “The problem is o bad and s0 significant that there’s an opporiunity
pow.” said Snook.

Fiales agrees. “In New York where they put a roof over the heads of 95% of the homeless, it took
& law to change things,” he said. ™1 thought it would take a law here, 100, but maybe we can get
there without a law if peopls continue to show political courage.”

California recently awarded L.A. $124 million for the homelessness emergency, of which LA
ayor has spent $66 million on 27 cheap. quick-to-assemble temporary shelters that can quickly
13,000 people off the street. T think the mayor has been fighting an uphill battle against the

evs that be. and his political courage is growing,” said Bales.

W
One sign of trouble was the resistance by some in California to receiving help from the tederal
covernment. “ Trump's] budget has proposed stashing public housing ... and eliminating
community development block grant dollars.” LA’s mayor said. “1t°s totally out of step with the
idoa that he's here to help.”

Tt others were more coneiliatory “1am wary of any such offer from an administration that
‘ornsistently demonizes vulnerable people,” the governor’s top homelessness advisor,

sramento Mayor Darrell Steinberg, told me “And yet, if the federal government wants to offer
resources 1o help bring people indoors and to offer federal facilities 1o shelter and house people.
we should readily listen. We cannot afford to politicize an issue which needs real thought and
roal commitment.”

e

Cveryone | spoke to hopes that the current crisis makes all sides less dogmatic. Something like
happened at the federal level after a mentally il man killed 20 elementary school children in
2 Dernocrats and Republicans thund common ground on sweeping mental health reform
owislation in 2015, <1t wasn't & Democrat or Republican thing,” says Snook.
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Steinberg, for his part, would like to see legislation codifying his “right/obligation 1o shelter”
framework, which blends the traditional liberal emphasis on rights and care with the traditional
“nservalive emphasis on order. “I'm open 16 more carrots and sticks and would be for an
gation to seck shelter. 1 don’t think lving outside is a civil right,” he told me. “We back,
psophically. “Housing Fipsi®.. but if all we did was permanent housing, it would be until

137 before we housed every person on the streels in the Bay Area.”

11"« hard to see any of what needs to happen as particularly partisan. “The key is focusing
services on the seriously 1l argues Snook. “You provide extended care. You open up beds for
when they are stable. You provide care 1o people to stay out of the system.” What about the
homeless who are not mentally 17 Focus on the hardest population first, be urged. “Once you
cet that population addressed, you can move o (o the others. This is what New vork City did.
(ace you get that population serviced, you're not in crisis mode anymore, and you free up
memey for everyone else.”

[

ok

=it the reporting for this column surprised by how stuck California’s leaders remain in 1960s
ideology and how slow they've been to react to the crisis. “1¢'s better late than never, but still we
sre not treating it in the urgent mannet weé should.” said Bales. “We're not there yet where
neople are really faking it seriously as an emergency.” For Torrey, it all comes down to
teadership, “It is not clear where the ieadership for change will come from.” he wrote seven
vears ago, “but wniil it emerges, change is unlikely.”
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Qs & As on

California’s compliance with the Clean Water Act and Safe Drinking Water Act

What types of Water deficiencies did your letter outline?

e Asthe President said last week, the Agency is aware of the growing homelessness crisis
developing in several major California cities, including Los Angeles and San Francisco.
Indeed, press reports' indicate that “piles of human feces” on sidewalks and streets in
these cities are becoming all too common. EPA is concerned about the potential water
quality impacts from pathogens and other contaminants from adding additional untreated
human waste entering nearby waters. Those waters are frequently used for recreation.

e San Francisco, Los Angeles and the State do not appear to be acting with urgency to
mitigate the risks to human health and the environment that may result from the
homelessness crisis. California is responsible for implementing appropriate municipal
storm water management and waste treatment requirements as part of its assumed federal
program. EPA is cognizant that the state is failing to properly implement these programs.

The President mentioned concerns with San Francisco what are those concerns?

e In addition to the “piles of human feces” on sidewalks and streets which may run directly
into the San Francisco Bay from the out of control Homeless problem which in some
cases or may run into storm sewers exacerbating the even more troubling concern
regarding the City of San Francisco’s years-long practice—allowed by CalEPA—of
routinely discharging annually over one billion gallons combined sewage and stormwater
into San Francisco Bay and the Pacific Ocean.

e The Clean Water Act (CWA) requires municipal sewage to be treated to certain levels
and to meet water quality standards. It is far from clear that San Francisco has been
meeting even primary treatment standards in during significant storm events, let alone the
rigorous secondary treatment standards necessary for discharge to a water used for
primary recreation like the San Francisco Bay, and may be contributing to serious
violations of water quality standards.

e By failing to maintain its sewer infrastructure, the City also has allowed raw sewage to
back up into homes and businesses. The City’s practices endanger public health and EPA
is prepared to take the necessary steps to ensure CWA compliance.

e San Francisco is one of the few major cities with sewers that combine stormwater and
sewage flows that is not under a federal consent decree to meet the requirements of
federal law.
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e EPA is committed to helping the State address this problem. In fact, EPA provided the
San Francisco Public Utility Commission a loan of $699 million under favorable terms
pursuant to authority under the Water Infrastructure Finance and Innovation Act (WIFIA)
in July 2018 for biosolid digestors and other related projects. However, these projects
will not bring the City into compliance.

e In order to meet the minimum standards of the CW A San Francisco must invest billions
of dollars to modernize its sewer system, avoid dumping untreated and partially treated
sewage into San Francisco Bay and the Pacific Ocean, and keep raw sewage inside pipes
instead of homes and businesses.

That sounds like San Francisco’s problem why did you send a letter to the State of California?

e The State of California has not acted with a sufficient sense of urgency to abate this
public health and environmental problem under its own authorities. The State’s years
long approval of these discharges under its authorized Clean Water Act program with
little or no oversight raises serious questions as to whether your Agency is administering
this program in a manner consistent with federal law.>

o The State’s lack of action in response to the homelessness crisis and San Francisco’s
discharges of inadequately treated sewage caused EPA to review other programs
administered by CalEPA for similar concerns.

e What we discovered after a preliminary review suggests the need for more formal and in-
depth EPA oversight.

o [EPA has made getting the significant noncompliance rate down a priority through
its National Compliance Initiatives.

o We also are aware of numerous violations of state-issued NPDES permits under
section 402 of the Clean Water Act.

o Just in this past quarter, we have identified 23 significant instances of discharges
into waters of the United States in violation of permit limits.

* By way of example, the City of Los Angeles exceeded its permit limit for
Indeno[1,2,3-cd]pyrene (a contaminant which is reasonably anticipated to
be a human carcinogen) by 442 percent;

= The University of Southern California exceeded its permit limit for copper
(a metal which can adversely affect human health and the health of aquatic
life) by 420 percent

*  The Sanity District Number 5 of Marin County exceeded its permit limit
for total cyanide by 5,194 percent. These are serious violations that
warrant a strong review by California.

Are there other concerns about California’s program?

e EPA also has concerns about CalEPA’s administration and oversight of Safe Drinking
Water Act (SDWA) programs and public water systems within the State. Indeed, we are
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aware of numerous recent health-based violations: in just the most-recent reporting
quarter of 2019, California had 202 Community Water Systems with 665 health-based
violations that put at risk the drinking water of nearly 800,000 residents. These violations
include:
o 67 systems with 194 serious health-based violations of arsenic levels, impacting
over 101,000 residents.
e 210 lead action level exceedances in just the most recent 3-year interval at 168
PWSs, impacting over 10,000 residents.
e 2 systems with serious Ground Water Rule® violations,* impacting over 250,000
residents.
e 44 systems with 154 violations of the Stage 1 and 2 disinfection byproduct
regulations, impacting almost 255,000 residents.
e 25 systems with 69 violations of radiological standards, impacting almost 12,000
residents.

e These violations call into question the State’s ability to protect the public and
administer its SDWA programs in a manner consistent with federal requirements.

Have you tried to help California with implementation of the program?

e (California has the resources to address these problems. Apart from the State’s significant
tax base, California has received over $1.16 billion of federal funds to implement CWA
programs just in the last five years, including $253.5 million in FY2018 and $247 million
in FY2019. In addition, California has received over $152 million in categorical grants
over this time to improve compliance with CWA.

3 The 2006 Ground Water Rule is a National Primary Drinking Water Regulation under the
SDWA aimed at providing increased protection against microbial pathogens in public water
systems that use ground water sources. See 71 FR 65574,

4 These health-based violations are associated with unaddressed “significant deficiencies”

identified via an audit of the system, called a “sanitary survey,” and include, for example, an
opening through which bacteria could enter a well head that the system has not repaired.
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Message

From: Block, Molly [block.molly@epa.gov]

Sent: 10/2/2019 10:11:19 PM

To: Bodine, Susan [bodine.susan@epa.gov]

CC: Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Abboud, Michael [abboud.michael@epa.gov]; Benevento,

Douglas [benevento.douglas@epa.gov]; Ross, David P [ross.davidp@epa.gov]; Forsgren, Lee
[Forsgren.Lee@epa.gov]
Subject: Re: San Francisco NPDES NOV Posted

Thanks!
Sent from my iPhone

On Oct 2, 2019, at 6:11 PM, Bodine, Susan <bodine.susan@epa.gov> wrote:

No, these violations are not related to the homelessness problem cited in the letter.

From: Block, Molly <block.molly@epa.gov>

Sent: Wednesday, October 2, 2019 6:10 PM

To: Bodine, Susan <bodine.susan@epa.gov>

Cc: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Abboud, Michael <abboud.michael@epa.gov>;
Benevento, Douglas <henevento.douglas@epa.gov>; Ross, David P <ross.davidp@epa.gov>; Forsgren,
Lee <Forsgren.Lee@epa.gov>

Subject: Re: San Francisco NPDES NOV Posted

What about questions about its connectivity to the homelessness crisis?

Are these violations seen as directly related to the homelessness problem cited in the letter last week?
Is there anything to indicate how much that may have contributed or if it's more an infrastructure
problem with the whole system?

Sent from my iPhone

On Oct 2, 2019, at 6:08 PM, Bodine, Susan <bodine.susan@epa.gov> wrote:

Last week’s letter was an oversight letter to the State about their implementation of the
Clean Water Act and the Safe Drinking Water Act. The NOV issued today was an
enforcement letter issued to San Francisco, a regulated entity that has Clean Water Act
violations. EPA retains its enforcement authority in authorized states.

Follow-up question: Did you consult with California?
Answer: We can’t comment on the details of any enforcement action.

[internal information:! Ex. 7(A) i
Ex. 7(A) i

From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Sent: Wednesday, October 2, 2019 5:56 PM

To: Bodine, Susan <bodine.susan@epa.gov>; Abboud, Michael
<abboud.michael@epa.gov>

Cc: Block, Molly <block.molly@epa.gov>

Subject: RE: San Francisco NPDES NOV Posted
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We got asked (and no doubt more people will ask)...about the timing of this as last
weeks letter says the State has 30 days to respond to EPA and clearly the NOV went out
before that time was up.

| have no doubt there is an explanation, but if someone could pull that together for us,
that would be great. Also, how long have we been working on this.

Thank youl

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Wednesday, October 2, 2019 5:28 PM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Abboud, Michael
<abboud.michael@epa.gov>

Subject: FW: San Francisco NPDES NOV Posted

From: Hull, George <Hull.George@epa.gov>

Sent: Wednesday, October 2, 2019 5:18 PM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence
<Starfield.Lawrence@epa.gov>

Cc: Egan, Patrick <egan.patrick@epa.gov>

Subject: San Francisco NPDES NOV Posted

Susan and Larry,

The notice of violation can be found at https://www.epa.gov/ca/city-and-county-san-
francisco-npdes-notice-violation-october-2-2019

Sent from my iPhone
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Message

From:
Sent:
To:
CcC:

Subject:

Schiermeyer, Corry [schiermeyer.corry@epa.gov]

9/18/2019 10:40:40 AM

Bodine, Susan [bodine.susan@epa.gov]; Benevento, Douglas [benevento.douglas@epa.gov]

McFaul, Jessica [mcfaul.jessica@epa.gov]; Abboud, Michael [abboud.michael@epa.gov]; Block, Molly
[block.molly@epa.gov]

FW: Travel Pool Report from AF1

Hello Doug and Susan,

Please see below. The President told the WH traveling press that EPA would be sending San Francisco a notice of
violation soon. I'm sure AAW will get asked about this today at the Press Conference and/or the hearing {there are 5
CA members on the committee)...does the following work:

We do not discuss possible enforcement action.

If pressed: We are aware of the serious homeless problems in the major cities in CA. Our mission at EPA is to protect
the environment and health of our communities, this includes those communities in CA.

From: "Shear, Michael" <Michael.Shear@nyvtimes.com>

Date: September 18, 2019 at 7:28:47 PM PDT
Subject: Travel Pool Report from AF1

Peter Baker, the print pooler on Air Force One, calls to report the following at 10:27 pm tonight:

President Trump told a pool on Air Force One tonight that his administration will slap the city of San
Francisco with a notice of environmental violations within about a week related to its homelessness

problem.

He said tremendous pollution was flowing into the ocean because of waste in storm sewers, citing

specifically used needles.

“It’s a terrible situation — that’s in Los Angeles and in San Francisco,” he said. “And we’re going to be

giving San Francisco, they’re in total violation, we're going to be giving them a notice very soon.”

“EPA is going to be putting out a notice,” he said. “They’re in serious violation.”
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He added “they have to clean it up. We can’t have our cities going to hell.”

Unsubscribe

The White House - 1600 Pennsylvania Ave NW - Washington, DC 20500 - USA - 202-456-1111
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EPA Administrator Wheeler calls out California’s Environmental Protection Failure

WASHINGTON - Today, U.S. Environmental Protection Agency (EPA) Administrator Andrew
Wheeler sent a letter to California Governor Gavin Newsom raising several issues with the

state’s failure to protect Californians from degraded water, outlining deficiencies that have led to
significant public health concerns in California and the steps the state must take to address them.

“California needs to fulfill its obligation to protect its water bodies and, more importantly, public
health, and it should take this letter as notice that EPA is going to insist that it meets its
environmental obligations,” said EPA Administrator Andrew Wheeler. “If California does not
step up to its delegated responsibilities, then EPA will be forced to take action.”

For years, California has pushed policies that have resulted in a homelessness crisis that now
threatens human health and the environment, with potential water quality impacts from
pathogens and other contaminants from untreated human waste entering nearby waters.
California has been responsible for implementing the water discharge permitting program under
the Clean Water Act since 1973; however, the state’s recent lack of urgency addressing serious
issues in San Francisco resulting from lack of proper oversight and enforcement is concerning.
This, among other issues identified in the administrator’s letter, is a failure to properly
implement federal programs and has resulted in the subsequent need for more direct EPA
oversight to ensure human health and environmental protection.

Administrator Wheeler also raised concerns about the state’s years long approval of the
discharges of over 1 billion gallons per year of combined sewage and stormwater into San
Francisco Bay and the Pacific Ocean. Despite California having abundant financial resources —
which includes a significant tax base and EPA providing over $1 billion in federal grants and a
$699 million loan through the Water Infrastructure Finance and Innovation Act — San Francisco
has not come into compliance with federal clean water standards and must still invest billions of
additional dollars to modernize its sewer system.

California has 30 days to provide a written response to EPA outlining in detail how it intends to
address the concerns and deficiencies identified in the letter.

To read the full letter, click here.

For more information about EPA’s clean water programs, click [ HYPERLINK
"https://www.epa.gov/environmental-topics/water-topics" |.

#H##
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EPA Administrator Wheeler calls out California’s Environmental Protection Failure

WASHINGTON - Today, U.S. Environmental Protection Agency (EPA) Administrator Andrew
Wheeler sent a letter to California Governor Gavin Newsom raising several issues with the

state’s failure to protect Californians from degraded water, outlining deficiencies that have led to
significant public health concerns in California and the steps the state must take to address them.

“California needs to fulfill its obligation to protect its water bodies and, more importantly, public
health, and it should take this letter as notice that EPA is going to insist that it meets its
environmental obligations,” said EPA Administrator Andrew Wheeler. “If California does not
step up to its delegated responsibilities, then EPA will be forced to take action.”

For years, California has pushed policies that have resulted in a homelessness crisis that now
threatens human health and the environment, with potential water quality impacts from
pathogens and other contaminants from untreated human waste entering nearby waters.
California has been responsible for implementing municipal storm water management and waste
treatment under the Clean Water Act since 1973; however, the state’s recent lack of urgency
addressing serious issues in San Francisco resulting from lack of proper oversight and
enforcement is concerning. This, among other issues identified in the administrator’s letter, is a
failure to properly implement federal programs and has resulted in the subsequent need for more
direct EPA oversight to ensure human health and environmental protection.

Administrator Wheeler also raised concerns about the state’s years long approval of the
discharges of over 1 billion gallons per year of combined sewage and stormwater into San
Francisco Bay and the Pacific Ocean. Despite California having abundant financial resources —
which includes a significant tax base and EPA providing over $1 billion in federal grants and a
$699 million loan through the Water Infrastructure Finance and Innovation Act — San Francisco
has not come into compliance with federal clean water standards and must still invest billions of
additional dollars to modernize its sewer system.

California has 30 days to provide a written response to EPA outlining in detail how it intends to
address the concerns and deficiencies identified in the letter.

To read the full letter, click here.

For more information about EPA’s clean water programs, click [ HYPERLINK
"https://www.epa.gov/environmental-topics/water-topics" |.

#H#
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PREDECISIONAL, DELIBERATIVE, CONFIDENTIAL
Issue:

The City of San Francisco discharges untreated and partially treated sewage into San Francisco
Bay at 36 locations. The City also discharges partially treated wastewater into the Pacific Ocean.
Although the Clean Water Act requires municipal sewage to be treated to certain levels and to
meet water quality standards, the State of California has authorized these discharges in a permit
issued under California’s authorized state Clean Water Act program.

EPA considers San Francisco to be in violation of the Clean Water Act and is in the process of
negotiating a consent decree with the City to put them under an enforceable obligation to meet
the requirements of federal law.

San Francisco is one of the few major cities with sewers that combine stormwater and sewage
flows that is not under a federal consent decree to meet the requirements of federal law (NYC is
another).

The City 1s in the process of upgrading their sewer system and have outlined a 3-phase program
of sewer upgrades. The $2.9 billion Phase 1 is underway. All three phases will cost an estimated
$6.9 billion.

Options:

Ex. 5 Deliberative Process (DP)

Considerations:

Ex. 5 Deliberative Process (DP)

EPA gave SFPUC a WIFIA loan for the Phase 1 projects in July 2018.

CA is not the only permitting authority; parts of the Bay are marine sanctuaries, so NOAA has a
role.
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Talking Points:

e For too long, California has stood by and allowed San Francisco to discharge raw or
partially treated sewage into San Francisco Bay and the Pacific Ocean, endangering
public health.

e This is simply unacceptable.

o Under this Administration, we believe in a level playing field. Just like cities in Illinois,
Indiana, Ohio and elsewhere, we are stepping in and holding San Francisco accountable
for their water pollution. Every city and State must comply with the Clean Water Act.

[ PAGE \* MERGEFORMAT ]
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Background Information and Source Documents
[ HYPERLINK "https://www.gestaltgraphics.com/docs/SFSSSummary.pdf” ]

[ HYPERLINK "https://sfwater.org/modules/showdocument.aspx?documentid=10005" ]

{egamt

[ HYPERLINK
"https://sfcontroller.org/sites/default/files/Documents/Auditing/SFPUC%2055I1P%20Audit%20Report%?2
03.8.18.pdf" |

SF received a WIFA loan from OW of $699M in July 2018 for biosolids digesters. [ HYPERLINK
"https://www.epa.gov/newsreleases/epa-provides-699-million-san-francisco-wastewater-
infrastructure-upgrades-0" ]

“Today’s nearly $700 million WIFIA water infrastructure loan reflects a core Administration
priority: accelerating investment in America’s water infrastructure in a way that delivers a
cleaner, healthier environment and supports a thriving economy,” said EPA Acting
Administrator Andrew Wheeler. “This WIFIA loan will enable San Francisco to modernize its
wastewater treatment facilities while creating valuable jobs in the community.”

“This water infrastructure loan will help San Francisco make needed upgrades and create more
than 3,000 local jobs and job-training opportunities,” said Mike Stoker, EPA’s Regional
Administrator for the Pacific Southwest. “FEPA is proud to partner with the San Francisco
Public Utilities Commission on this important project and looks forward to seeing the
environmental, public health, and economic benefits it will provide.

[ PAGE \* MERGEFORMAT ]
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Message

From: Abboud, Michael [abboud.michael@epa.gov]

Sent: 10/1/2019 3:19:24 PM

To: Benevento, Douglas [benevento.douglas@epa.gov]

CC: Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Bodine, Susan [bodine.susan@epa.gov]; Block, Molly

[block.molly@epa.gov]; Ross, David P [ross.davidp@epa.gov]; Woods, Andrea [Woods.Andrea@epa.gov]
Subject: Re: Media question

Got it.
Sent from my iPhone

On Oct 1, 2019, at 11:18 AM, Benevento, Douglas <benevento.douglas@epa.pov> wrote:

Also our letter is clear, we looked at California’s compliance rate for CWA and SDWA based upon; 1. A
question he received from Rep. Nanette Barragan at a hearing he was testifying at, she raised DW issues
with him, California also came to our attention because of significant issues with San Francisco’s
municipal storm water systems and issues raised in the press regarding the environmental impact of
their homeless problem.

The letter is clear on these points. Why don’t we stick to what we said in the letter which is true,
accurate and defensible.

From: Schiermeyer, Corry <schigrmeyer.corryi@ena.gov>

Sent: Tuesday, October 1, 2019 11:13 AM

To: Bodine, Susan <hodine.susan@epa.gov>; Block, Molly <block. mollyiepan.gov>; Ross, David P
<rgss.oavidn@epa.gov>

Cc: Abboud, Michael <gbboud.michasl@epa.gov>; Woods, Andrea <Woods. Andrea@ena.gov>;
Benevento, Douglas <bensvenio.douglas@epa.gow>

Subject: RE: Media question

We could use this line:

EPA is focused on protecting public health and addressing
environmental deficiencies with significant impacts.. Given California’s
population, and significant environmental challenges, it is an
appropriate subject for EPA focus.

From: Bodine, Susan <bodine susan@ens.gov>

Sent: Tuesday, October 1, 2019 11:11 AM

To: Block, Molly <iHock.molly@spa.gov>; Ross, David P <ross.davidpBepa.goy>

Cc: Abboud, Michael <abboud.michasliB®ena.cov>; Woods, Andrea <Woods.Andrea@ena.gov>;
Schiermeyer, Corry <schigrmeyer.corry@ena.gov>; Benevento, Douglas <henevento.douslas@ena.sov>
Subject: RE: Media question
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No, I don’t have a response. | recommend repeating the argument from the letter that given CA’s ample
resources, large population, and significant issues, that is appropriate to expect the state to step up and
address core environmental issues.

Susan

From: Block, Molly <biock.moliv@epa.gov>

Sent: Tuesday, October 1, 2019 11:06 AM

To: Bodine, Susan <bhgdine susan@ena.gov>; Ross, David P <ross.davidp @ ena.gov>

Cc: Abboud, Michael <abboud. michael@epa.gov>; Woods, Andrea <Woods.Andrea@ena.gov>;
Schiermeyer, Corry <schiermever.corry@epa.pov>

Subject: Media question

Susan /Dave —

Administrator Wheeler is speaking at the lead forum shortly and will be getting questions from the
press. One of the members of the press tweeted the other day on non-compliant wastewater treatment
plants, specifically highlighting Missouri. we’d like some info to push back on this. Do you have a
response?

<image0Ql.png>

Thanks!

Molly
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Message

From: Benevento, Douglas [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=93DBA0OF4FOFC41C091499009A2676F89-BENEVENTO, ]
Sent: 10/1/2019 3:32:07 PM

To: Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Bodine, Susan [bodine.susan@epa.gov]; Block, Molly
[block.molly@epa.gov]; Ross, David P [ross.davidp@epa.gov]

CC: Abboud, Michael [abboud.michael@epa.gov]; Woods, Andrea [Woods.Andrea@epa.gov]

Subject: RE: Media question

| don’t believe we reference Rep. Barragan in our letter but we have discussed her question before and after, and it did
motivate our letter in part. Also, the sentence Susan provided was very good. | would put together what | have with
what Susan provided as a response.

From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

Sent: Tuesday, October 1, 2019 11:21 AM

To: Benevento, Douglas <benevento.douglas@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Block, Molly
<block.molly@epa.gov>; Ross, David P <ross.davidp@epa.gov>

Cc: Abboud, Michael <abboud.michael@epa.gov>; Woods, Andrea <Woods.Andrea@epa.gov>

Subject: RE: Media question

Let’s stick with what Doug has...

From: Benevento, Douglas <hensvento.douglos@epa.gov>

Sent: Tuesday, October 1, 2019 11:19 AM

To: Schiermeyer, Corry <schisrmeyer.conrvepa,.gov>; Bodine, Susan <bodins susan@epa gov>; Block, Molly
<block.mpliv@ena.gov>; Ross, David P <ross.davidp@eps.sov>

Cc: Abboud, Michael <abboud. michael@ena zov>; Woods, Andrea <\Woods. Andrea@isna.sow

Subject: RE: Media question

Also our letter is clear, we looked at California’s compliance rate for CWA and SDWA based upon; 1. A question he
received from Rep. Nanette Barragan at a hearing he was testifying at, she raised DW issues with him, California also
came to our attention because of significant issues with San Francisco’s municipal storm water systems and issues raised
in the press regarding the environmental impact of their homeless problem.

The letter is clear on these points. Why don’t we stick to what we said in the letter which is true, accurate and
defensible.

From: Schiermeyer, Corry <schisrmeyer.corry@epa.gov>

Sent: Tuesday, October 1, 2019 11:13 AM

To: Bodine, Susan <bodine susani@epa.gov>; Block, Molly <block.mollv@epa gov>; Ross, David P

<ross.davidp@ens. gov>

Cc: Abboud, Michael <abboud.michasl@ena.gov>; Woods, Andrea <Woods. Andrea@ena,gov>; Benevento, Douglas
<bensvento.doughun@epapov>

Subject: RE: Media question

We could use this line:
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EPA is focused on protecting public health and addressing environmental
deficiencies with significant impacts.. Given California’s population, and
significant environmental challenges, it is an appropriate subject for EPA focus.

From: Bodine, Susan <badinesusan@epa.gov>

Sent: Tuesday, October 1, 2019 11:11 AM

To: Block, Molly <hiock. mollv@ena.gov>; Ross, David P <ross.davidp®ena.gov>

Cc: Abboud, Michael <gbboud.michasl@epa.gov>; Woods, Andrea <\Woods.Andrea@epa.gov>; Schiermeyer, Corry
<schiermeyver.corry@epa.gov>; Benevento, Douglas <bensvento.douglas@ena.gov>

Subject: RE: Media question

No, I don’t have a response. | recommend repeating the argument from the letter that given CA’s ample resources,
large population, and significant issues, that is appropriate to expect the state to step up and address core
environmental issues.

Susan

From: Block, Molly <block. molly@epa.gov>

Sent: Tuesday, October 1, 2019 11:06 AM

To: Bodine, Susan <badins.susan@®@ena.gov>; Ross, David P <ross.davidp @ ena.gov>

Cc: Abboud, Michael <gbboud.michasl@epa.gov>; Woods, Andrea <\Woods.Andrea@epa.gov>; Schiermeyer, Corry
<schiermeyer.corry@epn.gow>

Subject: Media question

Susan /Dave —
Administrator Wheeler is speaking at the lead forum shortly and will be getting questions from the press. One of the

members of the press tweeted the other day on non-compliant wastewater treatment plants, specifically highlighting
Missouri. we'd like some info to push back on this. Do you have a response?
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Message

From: Benevento, Douglas [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=93DBA0OF4FOFC41C091499009A2676F89-BENEVENTO, ]
Sent: 10/1/2019 3:27:21 PM

To: Bodine, Susan [bodine.susan@epa.gov]; Block, Molly [block.molly@epa.gov]; Ross, David P [ross.davidp@epa.gov]

CC: Abboud, Michael [abboud.michael@epa.gov]; Woods, Andrea [Woods.Andrea@epa.gov]; Schiermeyer, Corry
[schiermeyer.corry@epa.gov]

Subject: RE: Media question

Yes, what Susan has is accurate and among the issues that brought CA to our attention.

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Tuesday, October 1, 2019 11:16 AM

To: Block, Molly <block.molly@epa.gov>; Ross, David P <ross.davidp@epa.gov>

Cc: Abboud, Michael <abboud.michael@epa.gov>; Woods, Andrea <Woods.Andrea@epa.gov>; Schiermeyer, Corry
<schiermeyer.corry@epa.gov>; Benevento, Douglas <benevento.douglas@epa.gov>

Subject: RE: Media question

For example, in Missouri, Saint Louis and Kansas City are under multi-billion dollar consent decrees to address their
combined sewer overflows and sanitary sewer overflows, but San Francisco is still discharging over a billion gallons a
year of partially treated and sometimes raw sewage into the San Francisco Bay and the Pacific Ocean from over 30
locations, including next to beaches.

From: Bodine, Susan

Sent: Tuesday, October 1, 2019 11:11 AM

To: Block, Molly <block. molly@epa.zov>; Ross, David P <ross.davidp@epa.gov>

Cc: Abboud, Michael <abboudimichasl@spa.sov>; Woods, Andrea <Woods. Andrea@epa.gov>; Schiermeyer, Corry
<schiermevyer.corryiiepa zov>; Benevento, Douglas <bensvenio douglas@ena.gov>

Subject: RE: Media question

No, | don’t have a response. | recommend repeating the argument from the letter that given CA’s ample resources,
large population, and significant issues, that is appropriate to expect the state to step up and address core
environmental issues.

Susan

From: Block, Molly <biod moliv@spa.gov>

Sent: Tuesday, October 1, 2019 11:06 AM

To: Bodine, Susan <hgdine. susan@ena.gov>; Ross, David P <ross.davidn@ena.sov>

Cc: Abboud, Michael <abboudimichasl@spa.sov>; Woods, Andrea <Woods. Andrea@epa.gov>; Schiermeyer, Corry
<schiermeyer.cornryiepa gov>

Subject: Media question

Susan /Dave —
Administrator Wheeler is speaking at the lead forum shortly and will be getting questions from the press. One of the

members of the press tweeted the other day on non-compliant wastewater treatment plants, specifically highlighting
Missouri. we’d like some info to push back on this. Do you have a response?
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Message

From: Benevento, Douglas [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=93DBA0F4FOFC41C091499009A2676F89-BENEVENTO,]

Sent: 9/30/2019 10:28:57 PM

To: Bodine, Susan [bodine.susan@epa.gov]; Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Block, Molly
[block.molly@epa.gov]; Ross, David P [ross.davidp@epa.gov]; Kramer, Jessica L. [kramer.jessical@epa.gov];
Drinkard, Andrea [Drinkard.Andrea@epa.gov]; Forsgren, Lee [Forsgren.Lee@epa.gov]

CcC: Abboud, Michael [abboud.michael@epa.gov]; Woods, Andrea [Woods.Andrea@epa.gov]; Jackson, Ryan
[jackson.ryan@epa.gov]
Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

My thoughts, take them or leave them as you see fit.

Ms. Giles is focusing on different data, we have a focus on environmental problems with significant impacts, which given
California’s size and environmental challenges, given the public health issues California faces it is the appropriate focus.
For example, 15% of California public water systems in 2018 had health-based violations, this is more than double the
national average. Unlike previous administrations we are not focused on enforcement for enforcement sake, our goal is
to protect public health. Another example, In 2018, the rolling average of both major and minor California facilities in
significant noncompliance with their discharge permits hovered around 30%. Ms. Giles looked at major dischargers
only, a subset of that universe most likely chosen because it proved the point she wanted to make.

As noted in our letter to the Governor we continue to have concern about environmental compliance in California and
we will continue to hold the state accountable for its implementation of federal programs and will take direction as
necessary to protect public health and the environment.

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Monday, September 30, 2019 6:13 PM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block, Molly <block.molly@epa.gov>; Ross, David P
<ross.davidp@epa.gov>; Kramer, Jessica L. <kramer.jessical@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>;
Forsgren, Lee <Forsgren.Lee@epa.gov>

Cc: Abboud, Michael <abboud.michael@epa.gov>; Woods, Andrea <Woods.Andrea@epa.gov>; Jackson, Ryan
<jackson.ryan@epa.gov>; Benevento, Douglas <benevento.douglas@epa.gov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

| want Doug, Dave and Lee to weigh in on the following (is it too detailed?).
| would like to just say:

EPA is focusing on environmental problems with significant impacts. Given California’s size and environmental
challenges, it is an appropriate subject for EPA focus.

Also could add:

EPA is focused on protecting public healith. 2018, 15% of California public water systems had health-based

violations. That is more than double the national average of 7%. Ms. Giles looked at community water systems only
and at all violations, which would include reporting and record-keeping violations.

EPA also is focused on improving water quality. In 2018, the rolling average of both major and minor California

facilities in significant noncompliance with their discharge permits hovered around 30%. Ms. Giles looked at major
dischargers only, a subset of the universe.
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From: Schiermeyer, Corry <schisrmever.corryBispa. gov>

Sent: Monday, September 30, 2019 5:43 PM

To: Bodine, Susan <bodine.susan@ena.gov>; Block, Molly <black mollv@epa zov>; Ross, David P
<ross.davidp@epa.gov>; Kramer, Jessica L. <kramer.iessical@spa.gov>; Drinkard, Andrea <Drinkard. Andrea@epa.gov>
Cc: Abboud, Michael <abboud michasi@ena.gov>; Woods, Andrea <\Woods.Andrea@epa.gov>; Jackson, Ryan
<igchsonrvan@epa gov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

Thank you. We got another question on this letter from Politico. We have to respond in some way.

Either with data or generally:

It seems Ms. Giles is confusing general data with our priority, health related data that we outlined in the
letter to California. As our letter states, EPA is aware of numerous recent health-based exceedances under
the Safe Drinking Water Act and in order to ensure that appropriate steps are being taken to protect the 40
million Americans living in California, we are asking for a remedial plan from the state detailing the steps
it’s taking to address the multitude of issues raised in our letter.

From: Bodine, Susan <hodinesusan@ena.zov>

Sent: Monday, September 30, 2019 3:21 PM

To: Block, Molly <block. molly@epa.gov>; Ross, David P <rgss.davidp®@epa.gov>; Kramer, Jessica L.
<kramer.iessical®epa.gov>; Drinkard, Andrea <Drinkard. Andrea@epa gov>

Cc: Schiermeyer, Corry <schiermever.corryv@epa.gov>; Abboud, Michael <abiboud michael@epa.gov>; Woods, Andrea
<WNoods Andrea@ena.gov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

But let me get data we think are more relevant first.

From: Block, Molly <biock.moliv@epa . gov>

Sent: Monday, September 30, 2019 3:20 PM

To: Bodine, Susan <bgdine susan@ena.gov>; Ross, David P <ross. davidp @ ena.gov>; Kramer, Jessica L.
<kramer.iessical®epa.gov>; Drinkard, Andrea <Drinkard. Andrea@epa gov>

Cc: Schiermeyer, Corry <schiermever.corryv@epa.gov>; Abboud, Michael <abiboud michael@epa.gov>; Woods, Andrea
<WNoods Andrea@ena.gov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

It looks like the letter was sent via snail mail so we won’t physically received it for a while and to the generic Wheeler
inbox (which Molina keeps an eye on).

So yes — we did get this from the reporter first. | can double check that it came to the generic inbox for Administrator
Wheeler.

If she’s comparing apples to oranges, it might be good to point that out. There’s no way the reporter knows those
differences...

Molly

From: Bodine, Susan

Sent: Monday, September 30, 2019 3:18 PM

To: Block, Molly <block. molly@epa.gov>; Ross, David P <rgss.davidp®@epa.gov>; Kramer, Jessica L.
<kramer.iessical®epa.gov>; Drinkard, Andrea <Drinkard. Andrea@epa gov>

Cc: Schiermeyer, Corry <schiermever.corryv@epa.gov>; Abboud, Michael <abiboud michael@epa.gov>; Woods, Andrea
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<Woods Andrea@epapoy>
Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

| would not respond. Did we get this letter from the reporter only or from Cynthia?

She is citing a different categories of data than is our current focus (all SDWA violations not health-based only and major
dischargers not all dischargers). | asked my staff to pull the 2018 numbers for CA for the categories that are our
priorities.

Susan

From: Block, Molly <block. mollv@epa.eov>

Sent: Monday, September 30, 2019 3:02 PM

To: Bodine, Susan <bodinesusanf@epapov>; Ross, David P <ross. devidp@epa.gow>; Kramer, Jessica L.
<kramer.iessical@ena gov>; Drinkard, Andrea <Drinkard. Andreai@epa.gov>

Cc: Schiermevyer, Corry <schiermeyer.corrvi@ens.gov>; Abboud, Michael <abboud michasl@epa.gov>; Woods, Andrea
<Woods Andrea@epasov>

Subject: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

Not really sure who's best to address this... See attached letter from former OECA AA.

From: misoraghan@eenews net <msoraghan@eansws.net>
Sent: Monday, September 30, 2019 2:51 PM

To: Press <Prass@epa.pgov>

Subject: Giles letter to Wheeler 9-30-19.pdf

Hi. I'm writing a story for the PM edition on this letter. Please let me know if EPA or Mr. Wheeler has any response.

ThankS, M | ke SO raghan Ex. 6 Personal Privacy (PP)
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Message

From: bodine.susan@epa.gov [bodine.susan@epa.gov]

Sent: 9/26/2019 4:25:31 PM

To: Dennis, Allison [Dennis.Allison@epa.gov]

cC: Ross, David P [ross.davidp@epa.gov]; Forsgren, Lee [Forsgren.Lee@epa.gov]
Subject: Re: 10:30 AM EPA Press Briefing Call

Lee should answer. My understanding is that these data are from SDWIS, and that the answer to the question would be

Lee can you confirm?

Sent from my iPad

On Sep 26, 2019, at 9:21 AM, Dennis, Allison <Dennis Allison@epa.gov> wrote:

Deadline is asap. Apis asking:

Question to clarify, please: The letter refers to “exceedances” under the Safe Drinking Water Act —i.e.,
“665 health-based exceedances that put the drinking water of nearly 800,000 residents at risk.” Does
this mean that these communities’ drinking water had levels of various contaminants (arsenic, lead)
that exceeded federal safety standards?

From: Hackel, Angela <Hackel Angela@epagov>

Sent: Thursday, September 26, 2019 12:08 PM

To: Dennis, Allison <Dennis. Allison@epa.gov>; Risley, David <Risley.David@epa.gov>; Fuld, John
<Fuld John@epa.gov>

Cc: Hull, George <Hull.Georse@epa.goyv>; Egan, Patrick <sgan.patrick@spa.goy>

Subject: FW: 10:30 AM EPA Press Briefing Call

Here is another one. He is working on story now, so he needs are response shortly.
Thanks,

Angela

From: Flesher, John <jflesherd@an org>
Sent: Thursday, September 26, 2019 11:55 AM
To: Woods, Andrea <\Woods Andrea@epa.gov>

I A elre ol S Do

Subject: RE: 10:30 AM EPA Press Briefing Call

Question to clarify, please: The letter refers to “exceedances” under the Safe Drinking Water Act —i.e.,
“665 health-based exceedances that put the drinking water of nearly 800,000 residents at risk.” Does
this mean that these communities’ drinking water had levels of various contaminants (arsenic, lead) that
exceeded federal safety standards?
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Thanks,

John Flesher
AP

From: Woods, Andrea <Woods. Andrea@epa. gov>
Sent: Thursday, September 26, 2019 10:25 AM
To: Woods, Andrea <\Woods Andrea@epa.gov>
Cc: Press <Pressi@ens.gov>

Subject: 10:30 AM EPA Press Briefing Call

Good Morning,

Thank you for RSVP’ing for this morning’s press briefing on a water quality announcement. Please see
additional materials for this call attached and below.

cOnference IDé:E-x-s;;rs-o;a-ll:n;a-c;(;P-)1:

Press call-in number; Ex.6 personal Privacy (PP) |

Time: 10:30 AM ET

EPA Administrator Wheeler calls out California’s Environmental Protection Failure
State’s homelessness crisis threatens human health and the environment

WASHINGTON - Today, U.S. Environmental Protection Agency (EPA) Administrator Andrew
Wheeler sent a letter to California Governor Gavin Newsom raising several issues with the

state’s failure to protect Californians from degraded water, outlining deficiencies that have led to
significant public health concerns in California and the steps the state must take to address them.

“California needs to fulfill its obligation to protect its water bodies and, more importantly, public
health, and it should take this letter as notice that EPA is going to insist that it meets its
environmental obligations,” said EPA Administrator Andrew Wheeler. “If California does not
step up to its delegated responsibilities, then EPA will be forced to take action.”

For years, California has pushed policies that have resulted in a homelessness crisis that now
threatens human health and the environment, with potential water quality impacts from
pathogens and other contaminants from untreated human waste entering nearby waters.
California has been responsible for implementing the water discharge permitting program under
the Clean Water Act since 1973; however, the state’s recent lack of urgency addressing serious
issues in San Francisco resulting from lack of proper oversight and enforcement is concerning.
This, among other issues identified in the administrator’s letter, is a failure to properly
implement federal programs and has resulted in the subsequent need for more direct EPA
oversight to ensure human health and environmental protection.

Administrator Wheeler also raised concerns about the state’s years long approval of the
discharges of over 1 billion gallons per year of combined sewage and stormwater into San
Francisco Bay and the Pacific Ocean. Despite California having abundant financial resources —
which mcludes a significant tax base and EPA providing over $1 billion in federal grants and a
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$699 million loan through the Water Infrastructure Finance and Innovation Act — San Francisco
has not come into compliance with federal clean water standards and must still invest billions of
additional dollars to modernize its sewer system.

California has 30 days to provide a written response to EPA outlining in detail how it intends to
address the concerns and deficiencies identified in the letter.

HH#

Andrea Woods

Deputy Press Secretary

U.S. Environmental Protection Agency
Office of Public Affairs

202-564-2010

The information contained in this communication is intended for the use of the designated recipients
named above. If the reader of this communication is not the intended recipient, you are hereby notified
that you have received this communication in error, and that any review, dissemination, distribution or
copying of this communication is strictly prohibited. If you have received this communication in error,
please notify The Associated Press immediately by telephone at +1-212-621-1500 and delete this email.
Thank you.

The information contained in this communication is intended for the use of the designated recipients
named above. If the reader of this communication is not the intended recipient, you are hereby notified
that you have received this communication in error, and that any review, dissemination, distribution or
copying of this communication is strictly prohibited. If you have received this communication in error,
please notify The Associated Press immediately by telephone at +1-212-621-1500 and delete this email.
Thank you.

EcoRights v. EPA (20-cv-06893) ED_003023_00006492-00003



Message

Sent: 10/2/2019 9:59:43 PM

To: Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Abboud, Michael [abboud.michael@epa.gov]; Benevento,
Douglas [benevento.douglas@epa.gov]

CC: Block, Molly [block.molly@epa.gov]; David P Ross (ross.davidp@epa.gov) [ross.davidp@epa.gov]; Forsgren, Lee
[Forsgren.Lee@epa.gov]

Subject: RE: San Francisco NPDES NOV Posted

Last week’s letter was an oversight letter to the State about their implementation of the Clean Water Act and the Safe
Drinking Water Act. The NOV issued today was an enforcement letter issued to San Francisco, a regulated entity that
has Clean Water Act violations. EPA retains its enforcement authority in authorized states and routinely issues
enforcement letters, including notices of violation.

Follow-up question: Did you consult with California?
Answer: We can’t comment on the details of any enforcement action.

[internal information: Ex. 7(A)

From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

Sent: Wednesday, October 2, 2019 5:56 PM

To: Bodine, Susan <bodine.susan@epa.gov>; Abboud, Michael <abboud.michael@epa.gov>
Cc: Block, Molly <block.molly@epa.gov>

Subject: RE: San Francisco NPDES NOV Posted

We got asked (and no doubt more people will ask)...about the timing of this as last weeks letter says the State has 30
days to respond to EPA and clearly the NOV went out before that time was up.

I have no doubt there is an explanation, but if someone could pull that together for us, that would be great. Also, how
long have we been working on this.

Thank you!

From: Bodine, Susan <bodine.susan®@epa.gov>

Sent: Wednesday, October 2, 2019 5:28 PM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Abboud, Michael <abboud.michael@epa.gov>
Subject: FW: San Francisco NPDES NOV Posted

From: Hull, George <Hull.George@epa.gov>

Sent: Wednesday, October 2, 2019 5:18 PM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence <Starfield.Lawrence @epa.gov>
Cc: Egan, Patrick <egan.patrick@epa.gov>

Subject: San Francisco NPDES NOV Posted

Susan and Larry,

The notice of violation can be found at https://www.epa.gov/ca/city-and-county-san-francisco-npdes-notice-violation-
october-2-2019
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Sent from my iPhone
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Message

From: Dennis, Allison [Dennis.Allison@epa.gov]

Sent: 9/26/2019 5:45:25 PM

To: Bodine, Susan [bodine.susan@epa.gov]

CC: Ross, David P [ross.davidp@epa.gov]; Forsgren, Lee [Forsgren.Lee@epa.gov]; Hull, George [Hull.George@epa.gov];
Egan, Patrick [egan.patrick@epa.gov]

Subject: RE: Urgent: LAW360 g re: CA announcement

| received the letter from Lee.

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Thursday, September 26, 2019 1:40 PM

To: Dennis, Allison <Dennis.Allison@epa.gov>

Cc: Ross, David P <ross.davidp@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Hull, George
<Hull.George@epa.gov>; Egan, Patrick <egan.patrick@epa.gov>

Subject: Re: Urgent: LAW360 g re: CA announcement

R9

Lee and Dave have a copy
Subject is 1979 exemption from bacteria wgs for the Oceanside treatment plant the state gave SF

Sent from my iPhone

On Sep 26, 2019, at 10:21 AM, Dennis, Allison <Dennis.Allison@epa.gov> wrote:

Great responses for both questions. Regarding the 2017 letter it would be helpful to know who it came
from (OECA or OW or R97?)

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Thursday, September 26, 2019 12:50 PM

To: Dennis, Allison <Dennis.Allison@epa.gov>

Cc: Ross, David P <ross.davidp@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Hull, George
<Hull.George@epa.gov>; Egan, Patrick <egan.patrick@epa.gov>

Subject: Re: Urgent: LAW360 g re: CA announcement

Q) EPA conducts oversight over state programs routinely. Do you want to send the 2017 letter on the
CA variance for SF as an example?

Q2: Dischargers are supposed to monitor for compliance with water quality standards including bacteria
standards.

Sent from my iPad

On Sep 26, 2019, at 9:26 AM, Dennis, Allison <Dennis.Allison@epa.gov> wrote:

Another one.

Law360 {deadline asap) two questions:
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1) 1was on the call with Susan Bodine this morning, and I'd like to request
information about how many of these types of letters have been sent from the
EPA (either HQ or regional offices) to states about similar issues. The
Washington Post reported one issued by the Obama administration to
Wisconsin, but are there others?

2} And one follow up question, the letter makes reference to EPA's "concern"
about the amount of human feces that ends up in the Los Angeles and San
Francisco sewer systems. How does the EPA know exactly how much human
feces is ending up in "nearby water" and whether that amount poses a health
risk?

From: jc.rodrigsuez@law360.com <jc.rodriguez@law360.com>
Sent: Thursday, September 26, 2019 11:47 AM

To: Press <Press@epa.gov>; Block, Molly <block.molly@epa.gov>
Subject: Re: EPA warning letters

And one follow up question, the letter makes reference to EPA's "concern” about the
amount of human feces that ends up in the Los Angeles and San Francisco sewer
systems. How does the EPA know exactly how much human feces is ending up in
"nearby water” and whether that amount poses a health risk?

On Thu, Sep 26, 2019 at 11:06 AM Juan Carlos Rodriguez <jc.rodriguez@law360.com>
wrote:

Hi,

| was on the call with Susan Bodine this morning, and I'd like to request information
about how many of these types of letters have been sent from the EPA (either HQ or
regional offices) to states about similar issues. The Washington Post reported one
issued by the Obama administration to Wisconsin, but are there others?

Thank you.

Juan Carlos Rodriguez
Senior Environment Reporter

Legal News & Data
111 West 19th Street
5th Floor

New York, NY 10011
Office: 646-783-7197

Ceu:: Ex. 6 Personal Privacy (PP) :

Follow me on Twitter
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Follow Law360 on Twitter

Juan Carlos Rodriguez
Senior Environment Reporter

Legal News & Data
111 West 19th Street
5th Floor

New York, NY 10011
Office: 646-783-7197

i i
Ceu: | Ex. 6 Personal Privacy (PP) |

Follow me on Twitter

Follow Law360 on Twitter
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Message

From: Dennis, Allison [Dennis.Allison@epa.gov]

Sent: 9/26/2019 6:59:09 PM

To: Bodine, Susan [bodine.susan@epa.gov]

CC: Ross, David P [ross.davidp@epa.gov]; Forsgren, Lee [Forsgren.Lee@epa.gov]; Hull, George [Hull.George@epa.gov];
Egan, Patrick [egan.patrick@epa.gov]

Subject: Re: Urgent: LAW360 g re: CA announcement

Thanks all.

Sent from my iPhone

On Sep 26, 2019, at 2:53 PM, Bodine, Susan <bodine.susan@epa.gov> wrote:
Ok

Sent from my iPhone

On Sep 26, 2019, at 11:29 AM, Dennis, Allison <Dennis.Allison@epa.gov> wrote:

Points taken, everyone. Here’s my proposed path for going forward: would you all be
comfortable if we moved ahead with providing Susan’s response to the reporter and
then we wait to see if the reporter comes back? Then we can cite examples, if needed?

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Thursday, September 26, 2019 1:51 PM

To: Ross, David P <ross.davidp@epa.gov>

Cc: Dennis, Allison <Dennis.Allison@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>;
Hull, George <Hull.George@epa.gov>; Egan, Patrick <egan.patrick@epa.gov>

Subject: Re: Urgent: LAW360 g re: CA announcement

Itis on point.

And is just an example.

We do of course do oversight all the time.
Sent from my iPad

On Sep 26, 2019, at 10:46 AM, Ross, David P <ross.davidp@epa.gov> wrote:

Hi all - 'm starting to track some of the press stuff. I've been on calls all
day on other matters.

| don’t think we need to send the 2017 letter, because the next question
will be that’s only one letter, do you have others? It will be a never
ending Q&A do-loop. The higher level answer is we conduct state
program oversight all the time in our regions. That is a normal and
indeed mandatory part of our job once we delegate a program.
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Sent from my iPad

On Sep 26, 2019, at 1:39 PM, Bodine, Susan <bodine.susan@epa.gov>

wrote:

EcoRights v. EPA (20-cv-06893)

R9

Lee and Dave have a copy

Subject is 1979 exemption from bacteria wqs for the
Oceanside treatment plant the state gave SF

Sent from my iPhone

On Sep 26, 2019, at 10:21 AM, Dennis, Allison
<Dennis.Allison@epa.gov> wrote:

Great responses for both questions.
Regarding the 2017 letter it would be
helpful to know who it came from
(OECA or OW or R97?)

From: Bodine, Susan
<bodine.susan@epa.gov>

Sent: Thursday, September 26, 2019
12:50 PM

To: Dennis, Allison
<Dennis.Allison@epa.gov>

Cc: Ross, David P
<ross.davidp@epa.gov>; Forsgren, Lee
<Forsgren.Lee@epa.gov>; Hull, George
<Hull.George@epa.gov>; Egan, Patrick
<egan.patrick@epa.gov>

Subject: Re: Urgent: LAW360 g re: CA
announcement

Q) EPA conducts oversight over state
programs routinely. Do you want to
send the 2017 letter on the CA variance
for SF as an example?

Q2: Dischargers are supposed to
monitor for compliance with water
quality standards including bacteria
standards.

Sent from my iPad

On Sep 26, 2019, at 9:26 AM, Dennis,
Allison <Dennis.Allison@epa.gov>
wrote:
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Another one.

Law360 (deadline asap)
fwo questions:

1)

2)

| was on the call
with Susan
Bodine this
morning, and
I'd like to
request
information
about how
many of these
types of letters
have been sent
from the EPA
(either HQ or
regional offices)
to states about
similar issues.
The
Washington
Post reported
one issued by
the Obama
administration
to Wisconsin,
but are there
others?

And one follow
up question,
the letter
makes
reference to
EPA’s "concern"
about the
amount of
human feces
that ends up in
the Los Angeles
and San
Francisco sewer
systems. How
does the EPA
know exactly
how much
human feces is
ending up in
"nearby water"
and whether
that amount
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poses a health
risk?

From:
ic.rodriguez@law360.c
om
<jc.rodriguez@law360.c
om>

Sent: Thursday,
September 26, 2019
11:47 AM

To: Press
<Press@epa.gov>;
Block, Molly
<block.molly@epa.gov>
Subject: Re: EPA
warning letters

And one follow up
question, the letter
makes reference to
EPA's "concern" about
the amount of human
feces that ends up in
the Los Angeles and San
Francisco sewer
systems. How does the
EPA know exactly how
much human feces is
ending up in "nearby
water" and whether
that amount poses a
health risk?

On Thu, Sep 26, 2019 at
11:06 AM Juan Carlos
Rodriguez
<jc.rodriguez@law360.c
om> wrote:

Hi,

I was on the call with
Susan Bodine this
morning, and I'd like to
request information
about how many of
these types of letters
have been sent from
the EPA (either HQ or
regional offices) to
states about similar
issues. The
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Washington Post
reported one issued by
the Obama
administration to
Wisconsin, but are
there others?

Thank you.

Juan Carlos Rodriguez
Senior Environment
Reporter

Legal News & Data
111 West 19th
Street

5th Floor

New York, NY
10011

Office: 646-783-
7197

y
Ceu: ! Ex. 6 Personal Privacy (PP) |
H i

Follow me on
Twitter

Follow Law360
on Twitter

Juan Carlos Rodriguez
Senior Environment
Reporter

Legal News & Data
111 West 19th
Street

5th Floor

New York, NY
10011
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Office: 646-783-
7197

Ceuo i Ex. 6 Personal Privacy (PP) E

Follow me on
Twitter

" Follow Law360
on Twitter
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Message

From: Egan, Patrick [egan.patrick@epa.gov]

Sent: 10/3/2019 3:45:18 PM

To: Bodine, Susan [bodine.susan@epa.gov]; Hull, George [Hull.George@epa.gov]
CC: Starfield, Lawrence [Starfield.Lawrence@epa.gov]

Subject: RE: Time Sensitive: E&E News Inquiry

Excellent. That's what | thought but wanted to be sure.

Patrick J. Egan, M.P.A.

Deputy Director of Communications

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue NW (MC: 2201A)
Washington, DC 20460

Office: 202-564-4059 | Cell: 202-440-3883

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Thursday, October 3, 2019 11:44 AM

To: Egan, Patrick <egan.patrick@epa.gov>; Hull, George <Hull.George@epa.gov>
Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>

Subject: RE: Time Sensitive: E&E News Inquiry

Yes. ltis a public document.

From: Egan, Patrick <egan.patrick@epa.gov>

Sent: Thursday, October 3, 2019 11:42 AM

To: Bodine, Susan <bodine.susan@epa.gov>; Hull, George <Hull.George@epa.gov>
Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>

Subject: RE: Time Sensitive: E&E News Inquiry

Thanks. OPA wants to confirm that it's okay to release the September 9'" letter along with the response.

Patrick J. Egan, M.P.A.

Deputy Director of Communications

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue NW (MC: 2201A)
Washington, DC 20460

Office: 202-564-4059 | Cell: 202-440-3883

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Thursday, October 3, 2019 11:27 AM

To: Hull, George <Hull.George@epa.gov>

Cc: Egan, Patrick <egan.patrick@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>
Subject: FW: Time Sensitive: E&E News Inquiry

Mostly from desk statement. Approved by Lee in OW also:
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The Administrator’s September 26 letter to Governor Newsom is an oversight letter to the State about their
implementation of the Clean Water Act and the Safe Drinking Water Act. EPA Region 9 issued a Notice of Violation on
QOctober 2 to the San Francisco Public Utilities Commission, a regulated entity, about Clean Water Act violations
identified by EPA through inspections and field visits in 2015 and 2016, and subsequently gathered information, such as
monitoring data. As the notice explains, the failure to properly operate and maintain the City’s sewage collection and
treatment facilities creates public health risks. For example, lack of proper operation and maintenance has caused force
main and pump station failures that have diverted substantial volumes of raw and partially-treated sewage to flow
across beaches and into the San Francisco Bay and the Pacific Ocean. Oversight of State program implementation and
oversight of regulated entities are separate issues. EPA expects San Francisco to share its concern for the protection of
public health and surface water resources and to address its ongoing Clean Water Act violations with significant and
meaningful measures to ensure a prompt return to full compliance. EPA retains its enforcement authority in authorized
states and can act if needed. Renewal of a permit that authorizes discharges and violations of that permit also are
separate issues. On September 9, 2019, the San Francisco Public Utilities Commission elevated its concerns about the
draft permit renewal to the Region 9 Regional Administrator. The concerns articulated in that letter included the
Commission’s interpretation of the 1994 Combined Sewer Overflow Policy and an objection to permit terms requiring
compliance with water quality standards. Those issues implicate matters of national consistency and are under review
by EPA.

The September 9 letter is attached.

From: Hull, George <Hull.George@epa.gov>

Sent: Thursday, October 3, 2019 8:53 AM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>
Cc: Egan, Patrick <egan.patrick@epa.gov>

Subject: Time Sensitive: E&E News Inquiry

Susan and Larry,

Late yesterday, OPA sent us the inquiry below from E&E News related to San Francisco wastewater. Region 9
recommended that OECA and OW are better positioned to respond. The reporter is asking for our response by 11:30 am
this morning. | sent to WED late last night. Joe Theis responded this morning. He recommended: “We should refer the
permitting question to OW. With respect to the NOV questions, | would recommend that we provide the standard
response that we do not comment on ongoing enforcement matters. | assume you will be checking in with Susan this
morning on this, let us know if she thinks a different response is appropriate.”

I'm on my way into the office and will see you at our 9:30 meeting. Thanks, George

E&E Inquiry:

Hope you're doing well. 'm working on a follow-up article to EPA Admin. Wheeler’s letter to California last week. In
particular, I'm focusing on the ongoing permit review for the Oceanside Wastewater Treatment Plant which was
mentioned a few times in the background press briefing as an example of EPA’s concerns regarding California’s
oversight. | had a few questions.

e On Sept. 11 EPA staff told the San Francisco Regional Water Quality Control Board that the agency supported
the permit as drafted. (You can view a livestream of that meeting here: https://cal-
span.org/unipage/index.php?site=cal-span&owner=RWQCB-SF&date=2019-09-11). The board approved the
permit largely unedited. What changed between Sept. 11 and Sept. 26, when the senior EPA official told
reporters the agency was concerned about California’s oversight of that specific permit and San Francisco’s
efforts to push back against it?

e  Why hasn’t EPA signed off on the Oceanside permit?
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e Who at EPA is reviewing the permit? Is this issue still at Region 9 or has it been transferred to headquarters?

e I’'m also curious about the timing of EPA Region 9’s Notice of Violation against San Francisco PUC issued today
for a slew of wastewater-related concerns. How long has EPA been working on that notice? | was under the
impression that California had 30 days to respond to Admin. Wheeler’s letter before EPA took further action.

e Why weren’t the Oceanside violations included in R9’s notice today addressed as part of the permitting process
for that treatment plant?
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Message

From: Hill, Randy [Hill.Randy@epa.gov]

Sent: 9/30/2019 9:53:09 PM

To: Bodine, Susan [bodine.susan@epa.gov]

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

A couple of things—

Ex. 5 Deliberative Process (DP)

Randolph L. ("Randy") Hill

Director, Enforcement Targeting and Data Division
U.S. EPA (2222A)

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

(202) 564-5474

(202) 564-0027 (FAX)

Hillrandy@epa.goy

Confidential: This transmission may contain deliberative, attorney-client, attorney work product or otherwise privileged
material. Do not release under FOIA without appropriate review. If this message has been received by you in error, you
are instructed to delete this message from your machine and all storage media whether electronic or hard copy.

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Monday, September 30, 2019 5:14 PM

To: Hill, Randy <Hill.Randy@epa.gov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

ECHO data math:

CA only total # NPDES facilities: 243 majors and 208 nonmajors (individual permits) = 451

Majors in SNC in 2018: 45

Minors with Cat 1 violations in 2018: 105 (is that a subset of the individual permitted nonmajor universe?)
So, 150 facilities in SNC out of 451 = 33%.

Is that correct?

From: Hill, Randy <Hill. Randy@epa.gov>

Sent: Monday, September 30, 2019 4:33 PM

To: Bodine, Susan <hodine susanfena.gov>; Starfield, Lawrence <Starfisld L awrence @ ena.gov>; Hindin, David
<Hindin. David@epagov>; Dombrowski, John <Dombrowski John@ena.gov>

Cc: Shiffman, Cari <hiffman.Cari@epa.gov>; Mirza, Sabah <Mirza Sabsh@epa.sov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf
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The rate you were probably shown before was the “4 Quarter rolling average” rate. The rolling average in 2018
hovered around 30% (see below). What | abstracted before is the actual rate each quarter (without consideration of
prior guarters, as you would do with a rolling average).
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Randolph L. ("Randy") Hill
Director, Enforcement Targeting and Data Division
U.S. EPA (2222A)
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460
(202) 564-5474
(202) 564-0027 (FAX)
hilLrandv@spa.sgoy

Confidential: This transmission may contain deliberative, attorney-client, attorney work product or otherwise privileged
material. Do notrelease under FOIA without appropriate review. If this message has been received by you in error, you
are instructed to delete this message from your machine and all storage media whether electronic or hard copy.
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From: Bodine, Susan <bodinesusan@iena.eow>

Sent: Monday, September 30, 2019 4:17 PM

To: Hill, Randy <Hill. Randvi@epa.gov>; Starfield, Lawrence <Starfisld.Lawrence@epa.gov>; Hindin, David
<Hindin. David@epa.gov>; Dombrowski, John <Gombrowski lohn@®epa.gov>

Cc: Shiffman, Cari <&hiffman.Carifepa.gov>; Mirza, Sabah <Mirza. Sabah@epa.gov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

What was the SNC rate for CA last year {(both majors and minors together). | thought from our VTCs it was about
34%. Is that correct?

From: Hill, Randy <Hill. Randy@epa.gov>

Sent: Monday, September 30, 2019 3:57 PM

To: Bodine, Susan <pgdine. susanfena.gov>; Starfield, Lawrence <Starfield Lawrence @ engpov>; Hindin, David
<Hindin. David@epa.gov>; Dombrowski, John <Qambrowski Jehin@epa.gov>

Cc: Shiffman, Cari <&hiffman.Carifepa.gov>; Mirza, Sabah <Mirza. Sabah@epa.gov>

Subject: RE: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

it would take a couple of hours at least to recreate this analysis for all states and then create a chart that compares
states like the original charts. The data aren’t stored this way in ECHO, so you’d need to run a report for each state by
hand.

I've pulled the results for CA alone.

PWSs w/health-based violations in FY 2018 15% (national average 7%)
PWS w/acute health-based violations in FY 2018 4.26% (national avg. 1.55%)
Note: these numbers include all PWSs; Cynthia looked at Community Water Systems only.

For SNC, the rate for minors in FY 2018 fluctuates between 25% and 32%, depending on the quarter. See the screen
shot below. However, | would seriously caveat these results. There are clearly more than 46-63 minor dischargers in
California. We know there are long-standing data transfer issues between CA and ICIS-NPDES.

Note: The numbers below cannot be easily replicated by the public. We stopped publishing SNC rates for non-majors
on the ECHO Dashboards in 2015 due to changes in State reporting related to the e-Reporting rule.
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Randolph L. ("Randy") Hill

Director, Enforcement Targeting and Data Division
U.S. EPA (2222A)

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

(202) 564-5474

(202) 564-0027 (FAX)

hillrandvB®epa.gov

Confidential: This transmission may contain deliberative, attorney-client, attorney work product or otherwise privileged
material. Do not release under FOIA without appropriate review. If this message has been received by you in error, you
are instructed to delete this message from your machine and all storage media whether electronic or hard copy.

From: Bodine, Susan <hadine.susan@ena.zov>

Sent: Monday, September 30, 2019 3:16 PM

To: Starfield, Lawrence <Starfield Lawrence @epa.gov>; Hindin, David <Hindin.Daviddepa.gov>; Dombrowski, John
<Dombrowski lohn@epa.gov>; Hill, Randy <HilL Randy®ena.gov>

Cc: Shiffman, Cari <5hiffman.Cari@epa.gov>; Mirza, Sabah <Mirza Sabsh@epa.gov>

Subject: FW: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf
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I don’t know if we want to respond. But, could you pull the 2018 data on CA for health-based violations {not all
violations) and for SNC not majors only?

Susan

From: Block, Molly <biock.molivi@epa.gow>

Sent: Monday, September 30, 2019 3:02 PM

To: Bodine, Susan <hgdine susan@ena.gov>; Ross, David P <ross. davidp@ena.gov>; Kramer, Jessica L.
<kramer.iessical®epa.gov>; Drinkard, Andrea <Drinkard. Andrea@epa.gov>

Cc: Schiermeyer, Corry <schiermever corry@epa.gov>; Abboud, Michael <abboud michael@epa.gov>; Woods, Andrea
<Woods. Andreai@ena.gov>

Subject: Press Inquiry: Giles letter to Wheeler 9-30-19.pdf

Not really sure who's best to address this... See attached letter from former OECA AA.

From: msoraghan@eenaws net <msorashanficensws.nel>
Sent: Monday, September 30, 2019 2:51 PM

Subject: Giles letter to Wheeler 9-30-19.pdf

Hi. I'm writing a story for the PM edition on this letter. Please let me know if EPA or Mr. Wheeler has any response.

Thanks, Mike Soraghang Ex. 6 i
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Message

From: Bodine, Susan [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8C2CC6086FCC44C3BE6B5D32B262D983-BODINE, SUS]
Sent: 9/26/2019 4:50:22 PM

To: Dennis, Allison [Dennis.Allison@epa.gov]

CC: Ross, David P [ross.davidp@epa.gov]; Forsgren, Lee [Forsgren.Lee@epa.gov]; Hull, George [Hull.George@epa.gov];
Egan, Patrick [egan.patrick@epa.gov]

Subject: Re: Urgent: LAW360 g re: CA announcement

EPA conducts oversight over state programs routinely. Do you want to send the 2017 letter on the CA variance for SF as
an example?

Dischargers are supposed to monitor for compliance with water quality standards including bacteria standards.

Sent from my iPad

On Sep 26, 2019, at 9:26 AM, Dennis, Allison <Dennis.Allison@epa.gov> wrote:

Another one.

Law360 {deadline asap) two questions:

1) 1was on the call with Susan Bodine this morning, and I'd like to request information about how
many of these types of letters have been sent from the EPA (either HQ or regional offices) to
states about similar issues. The Washington Post reported one issued by the Obama
administration to Wisconsin, but are there others?

2} And one follow up question, the letter makes reference to EPA's "concern” about the amount of
human feces that ends up in the Los Angeles and San Francisco sewer systems. How does the
EPA know exactly how much human feces is ending up in "nearby water" and whether that
amount poses a health risk?

From: jc.rodrigsuez @law360.com <jc.rodriguez@law360.com>
Sent: Thursday, September 26, 2019 11:47 AM

To: Press <Press@epa.gov>; Block, Molly <block.molly@epa.gov>
Subject: Re: EPA warning letters

And one follow up question, the letter makes reference to EPA's "concern” about the amount of human
feces that ends up in the Los Angeles and San Francisco sewer systems. How does the EPA know exactly
how much human feces is ending up in "nearby water" and whether that amount poses a health risk?

On Thu, Sep 26, 2019 at 11:06 AM Juan Carlos Rodriguez <jc.rodriguez@law360.com> wrote:
Hi,

I was on the call with Susan Bodine this morning, and I'd like to request information about how many of
these types of letters have been sent from the EPA (either HQ or regional offices) to states about
similar issues. The Washington Post reported one issued by the Obama administration to Wisconsin,
but are there others?

Thank you.
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Juan Carlos Rodriguez
Senior Environment Reporter

Mesis® Comipary

Legal News & Data
111 West 19th Street
5th Floor

New York, NY 10011
Office: 646-783-7197

Cell:i Ex. 6 Personal Privacy (PP)

Follow me on Twitter

Follow Law360 on Twitter

Juan Carlos Rodriguez
Senior Environment Reporter

A LsdsMewis® Cormpary

Legal News & Data
111 West 19th Street
5th Floor

New York, NY 10011
Office: 646-783-7197

Ceuo : Ex. 6 Personal Privacy (PP) :

Follow me on Twitter

Follow Law360 on Twitter
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Message

From: Bodine, Susan [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8C2CC6086FCC44C3BE6B5D32B262D983-BODINE, SUS]
Sent: 10/3/2019 3:35:08 PM

To: Corry Schiermeyer (schiermeyer.corry@epa.gov) [schiermeyer.corry@epa.gov]; Abboud, Michael
[abboud.michael@epa.gov]; Block, Molly [block.molly@epa.gov]

CC: Benevento, Douglas [benevento.douglas@epa.gov]

Subject: RE: Time Sensitive: E&E News Inquiry

Heard from Doug — he does not have time to review so go ahead and send.

From: Bodine, Susan

Sent: Thursday, October 3, 2019 11:29 AM

To: Corry Schiermeyer (schiermeyer.corry@epa.gov) <schiermeyer.corry@epa.gov>; Abboud, Michael
<abboud.michael@epa.gov>; Block, Molly <block.molly@epa.gov>

Cc: Benevento, Douglas <benevento.douglas@epa.gov>

Subject: FW: Time Sensitive: E&E News Inquiry

See below. I know they set an 11:30 deadline. | did not hear back from Doug. He is copied here is he wants to chime in.

Susan

From: Bodine, Susan

Sent: Thursday, October 3, 2019 11:27 AM

To: Hull, George <Hull.George@epa.gov>

Cc: Egan, Patrick <egan.patrick@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>
Subject: FW: Time Sensitive: E&E News Inquiry

Mostly from desk statement. Approved by Lee in OW also:

The Administrator’s September 26 letter to Governor Newsom is an oversight letter to the State about their
implementation of the Clean Water Act and the Safe Drinking Water Act. EPA Region 9 issued a Notice of Violation on
QOctober 2 to the San Francisco Public Utilities Commission, a regulated entity, about Clean Water Act violations
identified by EPA through inspections and field visits in 2015 and 2016, and subsequently gathered information, such as
monitoring data. As the notice explains, the failure to properly operate and maintain the City’s sewage collection and
treatment facilities creates public health risks. For example, lack of proper operation and maintenance has caused force
main and pump station failures that have diverted substantial volumes of raw and partially-treated sewage to flow
across beaches and into the San Francisco Bay and the Pacific Ocean. Oversight of State program implementation and
oversight of regulated entities are separate issues. EPA expects San Francisco to share its concern for the protection of
public health and surface water resources and to address its ongoing Clean Water Act violations with significant and
meaningful measures to ensure a prompt return to full compliance. EPA retains its enforcement authority in authorized
states and can act if needed. Renewal of a permit that authorizes discharges and violations of that permit also are
separate issues. On September 9, 2019, the San Francisco Public Utilities Commission elevated its concerns about the
draft permit renewal to the Region 9 Regional Administrator. The concerns articulated in that letter included the
Commission’s interpretation of the 1994 Combined Sewer Overflow Policy and an objection to permit terms requiring
compliance with water quality standards. Those issues implicate matters of national consistency and are under review
by EPA.

The September 9 letter is attached.
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From: Hull, George <Hull.George@epa.gov>

Sent: Thursday, October 3, 2019 8:53 AM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence <Starfield.Lawrence @epa.gov>
Cc: Egan, Patrick <egan.patrick@epa.gov>

Subject: Time Sensitive: EQE News Inquiry

Susan and Larry,

Late yesterday, OPA sent us the inquiry below from E&E News related to San Francisco wastewater. Region 9
recommended that OECA and OW are better positioned to respond. The reporter is asking for our response by 11:30 am
this morning. | sent to WED late last night. Joe Theis responded this morning. He recommended: “We should refer the
permitting question to OW. With respect to the NOV questions, | would recommend that we provide the standard
response that we do not comment on ongoing enforcement matters. | assume you will be checking in with Susan this
morning on this, let us know if she thinks a different response is appropriate.”

I'm on my way into the office and will see you at our 9:30 meeting. Thanks, George

E&E Inquiry:

Hope you're doing well. I'm working on a follow-up article to EPA Admin. Wheeler’s letter to California last week. In
particular, I'm focusing on the ongoing permit review for the Oceanside Wastewater Treatment Plant which was
mentioned a few times in the background press briefing as an example of EPA’s concerns regarding California’s
oversight. | had a few questions.

e On Sept. 11 EPA staff told the San Francisco Regional Water Quality Control Board that the agency supported
the permit as drafted. (You can view a livestream of that meeting here: https://cal-
span.org/unipage/index.php?site=cal-span&owner=RWQCB-SF&date=2019-09-11). The board approved the
permit largely unedited. What changed between Sept. 11 and Sept. 26, when the senior EPA official told
reporters the agency was concerned about California’s oversight of that specific permit and San Francisco’s
efforts to push back against it?

e Why hasn’t EPA signed off on the Oceanside permit?

e Who at EPA is reviewing the permit? s this issue still at Region 9 or has it been transferred to headquarters?

e I'm also curious about the timing of EPA Region 9’s Notice of Violation against San Francisco PUC issued today
for a slew of wastewater-related concerns. How long has EPA been working on that notice? | was under the
impression that California had 30 days to respond to Admin. Wheeler’s letter before EPA took further action.

e  Why weren’t the Oceanside violations included in R9’s notice today addressed as part of the permitting process
for that treatment plant?
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Message

From: Bodine, Susan [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8C2CC6086FCC44C3BE6B5D32B262D983-BODINE, SUS]
Sent: 10/3/2019 3:20:35 PM

To: Hull, George [Hull.George@epa.gov]; Starfield, Lawrence [Starfield.Lawrence@epa.gov]
CC: Egan, Patrick [egan.patrick@epa.gov]
Subject: RE: Time Sensitive: E&E News Inquiry

| am coordinating with Lee in OW. Will have a joint response shortly

From: Hull, George <Hull.George@epa.gov>

Sent: Thursday, October 3, 2019 8:53 AM

To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>
Cc: Egan, Patrick <egan.patrick@epa.gov>

Subject: Time Sensitive: E&E News Inquiry

Susan and Larry,

Late yesterday, OPA sent us the inquiry below from E&E News related to San Francisco wastewater. Region 9
recommended that OECA and OW are better positioned to respond. The reporter is asking for our response by 11:30 am
this morning. | sent to WED late last night. Joe Theis responded this morning. He recommended: “We should refer the
permitting question to OW. With respect to the NOV questions, | would recommend that we provide the standard
response that we do not comment on ongoing enforcement matters. | assume you will be checking in with Susan this
morning on this, let us know if she thinks a different response is appropriate.”

I'm on my way into the office and will see you at our 9:30 meeting. Thanks, George

E&E Inquiry:

Hope you're doing well. I'm working on a follow-up article to EPA Admin. Wheeler's letter to California last week. In
particular, I'm focusing on the ongoing permit review for the Oceanside Wastewater Treatment Plant which was
mentioned a few times in the background press briefing as an example of EPA’s concerns regarding California’s
oversight. | had a few questions.

e On Sept. 11 EPA staff told the San Francisco Regional Water Quality Control Board that the agency supported
the permit as drafted. (You can view a livestream of that meeting here: https://cal-
span.org/unipage/index.php?site=cal-span&owner=RWQCB-SF&date=2019-09-11). The board approved the
permit largely unedited. What changed between Sept. 11 and Sept. 26, when the senior EPA official told
reporters the agency was concerned about California’s oversight of that specific permit and San Francisco’s
efforts to push back against it?

e  Why hasn’t EPA signed off on the Oceanside permit?

e Who at EPA is reviewing the permit? Is this issue still at Region 9 or has it been transferred to headquarters?

e I’'m also curious about the timing of EPA Region 9’s Notice of Violation against San Francisco PUC issued today
for a slew of wastewater-related concerns. How long has EPA been working on that notice? | was under the
impression that California had 30 days to respond to Admin. Wheeler’s letter before EPA took further action.

e Why weren’t the Oceanside violations included in R9’s notice today addressed as part of the permitting process
for that treatment plant?
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Message

From: Hackel, Angela [Hackel.Angela@epa.gov]
Sent: 9/26/2019 3:58:13 PM

To: Press [Press@epa.gov]

Subject: FW: 10:30 AM EPA Press Briefing Call

Just wanted to confirm that | should take this and the other follow up questions to the program offices. Just want to
confirm 3F is not handling.

Thanks!

Angela

From: Flesher, John <jflesher@ap.org>

Sent: Thursday, September 26, 2019 11:55 AM
To: Woods, Andrea <Woods.Andrea@epa.gov>
Cc: Press <Press@epa.gov>

Subject: RE: 10:30 AM EPA Press Briefing Call

Question to clarify, please: The letter refers to “exceedances” under the Safe Drinking Water Act —i.e., “665 health-
based exceedances that put the drinking water of nearly 800,000 residents at risk.” Does this mean that these
communities’ drinking water had levels of various contaminants {arsenic, lead) that exceeded federal safety standards?

Thanks,

John Flesher
AP

From: Woods, Andrea <Woods. Andrea@ena.gov>
Sent: Thursday, September 26, 2019 10:25 AM
To: Woods, Andrea <\Woods. Andrea@epa.gov>
Cc: Press <Press@iepa.goy>

Subject: 10:30 AM EPA Press Briefing Call

Good Morning,

Thank you for RSVP’ing for this morning’s press briefing on a water quality announcement. Please see additional
materials for this call attached and below.

Press call-in number: i Ex. 6 Personal Privacy (PP) E
Time: 10:30 AM ET

EPA Administrator Wheeler calls out California’s Environmental Protection Failure
State’s homelessness crisis threatens human health and the environment
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WASHINGTON - Today, U.S. Environmental Protection Agency (EPA) Administrator Andrew Wheeler sent a
letter to California Governor Gavin Newsom raising several issues with the state’s failure to protect
Californians from degraded water, outlining deficiencies that have led to significant public health concerns in
California and the steps the state must take to address them.

“California needs to fulfill its obligation to protect its water bodies and, more importantly, public health, and it
should take this letter as notice that EPA is going to insist that it meets its environmental obligations,” said
EPA Administrator Andrew Wheeler. “If California does not step up to its delegated responsibilities, then
EPA will be forced to take action.”

For years, California has pushed policies that have resulted in a homelessness crisis that now threatens human
health and the environment, with potential water quality impacts from pathogens and other contaminants from
untreated human waste entering nearby waters. California has been responsible for implementing the water
discharge permitting program under the Clean Water Act since 1973; however, the state’s recent lack of
urgency addressing serious issues in San Francisco resulting from lack of proper oversight and enforcement is
concerning. This, among other issues identified in the administrator’s letter, is a failure to properly implement
federal programs and has resulted in the subsequent need for more direct EPA oversight to ensure human health
and environmental protection.

Administrator Wheeler also raised concerns about the state’s years long approval of the discharges of over 1
billion gallons per year of combined sewage and stormwater into San Francisco Bay and the Pacific Ocean.
Despite California having abundant financial resources — which includes a significant tax base and EPA
providing over $1 billion in federal grants and a $699 million loan through the Water Infrastructure Finance and
Innovation Act — San Francisco has not come into compliance with federal clean water standards and must still
invest billions of additional dollars to modernize its sewer system.

California has 30 days to provide a written response to EPA outlining in detail how it intends to address the
concerns and deficiencies identified in the letter.

HH#HH

Andrea Woods

Deputy Press Secretary

U.S. Environmental Protection Agency
Office of Public Affairs

202-564-2010

The information contained in this communication is intended for the use of the designated recipients named above. If
the reader of this communication is not the intended recipient, you are hereby notified that you have received this
communication in error, and that any review, dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify The Associated Press immediately by
telephone at 212-621-1500 and delete this email. Thank you.
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National Mining Association
September 25, 2019
Remarks for Delivery

e (Good morning, it’s a pleasure to be with you today.

e Thank you, Phil, for the warm welcome.

e We have been very busy at the EPA.

e And we’ve had some important regulatory wins as well.

e As the previous administration was on their way out the door, they
tried to push through a federal financial assurance rule on the
hardrock mining sector.

e [t was overly burdensome and duplicative because many states
already have financial responsibility protections in place.

e So we announced in December of 2017 that we will NOT finalize the
financial responsibility requirements.

e We were delighted to see that the D.C. Circuit Court of Appeals
upheld our decision earlier this summer.

e And while we are removing undue regulatory burdens, we are also
enforcing the law.

e Yesterday, we sent a letter to California notifying them that we are
taking action to ensure the state complies with the nation’s air quality
standards.

e (alifornia has the worst air quality in the nation.

e It has 82 nonattainment areas with 34 million people living in places
that do not meet our NAAQS standards — that’s more than twice as
many people as any other state in the country.

e But instead of carrying out its most basic responsibilities under the
Clean Air Act, California would rather try and impose its radical
agenda on the rest of the nation.

e We will not be intimidated. We will uphold the law.

[ PAGE \* MERGEFORMAT ]
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We are delivering on President Trump’s regulatory reform agenda.

e EPA has finalized 46 deregulatory actions under President
Trump, saving Americans more than $3.7 billion dollars in
regulatory costs.

e We have an additional 45 actions in development projected to save
billions more.

e And a recent report found that we were the top agency in fulfilling
President Trump’s two-for-one executive order.

e In two years, EPA cut 26 regulations and created just four new
ones.

e This climate of regulatory certainty is breathing new life into local
economies around the country.

I’ll highlight a few examples today, starting with an important update.

We plan to send the final Mercury and Air Toxics Standards (MATS)
rule to OMB for interagency review very soon.

e We are on track to issue a final rule by the end of this year.

e The MATS proposal had two main parts:

o aproposal to correct flaws in the 2016 supplemental cost
finding

o and the proposed results of the risk and technology review
(RTR) confirming that no changes are needed to the emission
limits.

e After properly evaluating the costs and benefits — as EPA was
directed to do by the Supreme Court — the Agency proposed to
determine that it is not “appropriate and necessary” to regulate HAP
emissions from power plants under section 112 of the Clean Air Act.
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e With estimated compliance costs three times higher than estimated
benefits, it 1s simply not “appropriate and necessary” to regulate these
hazardous air pollutants from power plants.

e EPA’s proposed interpretation of the applicable laws would not roll
back or alter any of the emission standards under MATS.

e The RTR ensures that MATS stays in place, and that EPA is meeting
the statutory requirements set out by Congress.
e We are following the law and the decision of the U.S. Supreme Court.

The same can be said for our Affordable Clean Energy (ACE) Rule.

e [’m proud to say that we delivered on the President’s promise to
repeal and replace the Clean Power Plan.

e Our new ACE Rule will continue our nation’s environmental
progress, and it will do so legally and with proper respect for the
states.

The ACE rule will be implemented in three steps:

STEP 1: EPA sets the Best System of Emission Reduction for existing
power plants.

e To be clear, EPA is not setting a presumptive standard of
performance. States will be given the flexibility to design a plan
that best suits their local environmental and energy needs.

STEP 2: Each state will have three years to submit a plan that
establishes a standard of performance that falls within EPA’s guidelines.

e This timeline is in line with other state planning deadlines under
the Clean Air Act.
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STEP 3: Once a state plan is submitted, EPA will have 12 months to
approve it. We will work closely with the states throughout the process,
and we encourage you to do the same.

The important thing 1s that we affirmatively stated that EPA cannot go
beyond the Obama building block one.

The contrast between our approach and the Green New Deal couldn’t be
more obvious.

e We are working cooperatively with the states to provide an
affordable, reliable, and diverse supply of energy — rather than telling
Americans what type of energy they can use, or how they can travel,
or even what they can eat.

e That’s not an exaggeration.

e Here’s what the former chief of staff to Representative Ocasio-Cortez
said recently about the Green New Deal: “The interesting thing about
the Green New Deal 1s it wasn’t originally a climate thing at all. We
really think of it as a how-do-you-change-the-entire-ecconomy thing.”

e At least they’re being honest.

We can’t deny the fact that fossil fuels will continue to be a key part of

the energy mix both at home and abroad.

e (oal use 1s rising worldwide, driven in large part by India, China, and
other Asian nations.

e Here in the U.S., we mine and use our coal in a cleaner fashion than
our international competitors.

e Rather than punishing U.S. production and yielding the marketplace
to Chinese coal, which is what the Obama Clean Power Plan did, we
are leveling the playing field and encouraging innovation and
technology across the sector.

e We set the gold standard for cleaner technologies here in the U.S.
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e [fwe don’t develop the next generation of clean coal technologies
here i the U.S., no one else will.

e [t’s important to remember that our technologies are exported to
developing countries and others. The Obama Administration basically
froze all future clean coal technologies to the detriment of millions in
China and India.

e We want to export our cleaner energy and technology so we can
improve lives while driving down emissions and air pollution
worldwide.

e This is the path to true international environmental progress.

e And this is precisely what President Trump and his Administration
are focused on.

In order to do this, we must provide the regulatory certainty needed for
investments and development to move forward.

e As you know, we 1ssued a rule to delay the compliance dates for the
2015 Steam Electric ELG rule until 2020.

e Mecanwhile, we are conducting a rulemaking to revise the 2015 rule for
two waste streams.

e [ast month, we initiated the Interagency Review of our proposal with
OMB.

e We are working to align the release of the proposed ELG rule and the
forthcoming CCR rule as much as possible.

Speaking of CCR, over the next year, we intend to 1ssue three regulatory
packages to resolve remaining issues and develop a federal CCR permit
program.

e We signed the first package this past July to address beneficial use
issues remanded to the Agency by the DC Circuit Court.
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e The second package will address the remaining litigation issues and the
issues remanded to the Agency in March 2019,

e The third package will contain the proposed regulations for a federal
CCR permit program.

e By completing this framework, our state partners will have a stable set
of regulations.

e This will enable them to more easily develop permit programs and
submit them to the EPA for approval.

e We encourage states to follow the lead of Oklahoma and Georgia and
begin to assume oversight within their borders.

e QOur team 1s available to address any questions or uncertainties about
the CCR program.

We are working hard to provide greater regulatory certainty across a
host of Clean Water Act issues.

e FEarlier this month, we officially repealed the previous
administration’s 2015 Waters of the U.S. Rule.

e QOur Step 1 final rule repeals the 2015 Rule and recodifies the
longstanding and familiar regulatory text that existed previously.

e |t also sets the stage for “Step 2” — our proposed revised definition of
“waters of the United States.”

e Together, our proposed definition and existing state programs would
provide a strong network of coverage for the nation’s water resources.

e This is what Congress intended when it enacted the Clean Water Act.

e QOur revised and more precise definition will mean that hardworking
Americans will spend less time and money determining whether they
need a federal permit and more time growing their business, creating
jobs, and improving their local communities.

e We intend to finalize it this winter.
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This would be an appropriate time to mention our recent groundwater
guidance.

e Conflicting federal court decisions and a prior lack of clear Agency
guidance have created uncertainty regarding NPDES permits and
whether they are required for releases to groundwater.

e In February of last year, EPA requested public comment on whether
the Agency should revise or clarify its position on the issue.

e At the same time, we undertook a comprehensive review of prior
Agency statements and the text, structure, and legislative history of
the Clean Water Act.

e Based on this analysis and consideration of public input, we
concluded that Congress excluded releases of pollutants to
groundwater from the Act’s permitting requirements.

e And we believe this is the case regardless of whether there 1s a
hydrological connection between the groundwater and a Water of the
U.S.

e Our Interpretative Statement concludes that Congress left regulation
of those releases to the states and EPA’s other statutory authorities.

e | should note that because of court decisions in the Fourth and Ninth
Circuits, our statement is not applicable in States within those
Circuits.

e We expect the Supreme Court to provide clarity nationwide on this
issue when it considers the Maui case this fall.

I also want to give a quick update on Section 404 and 401.

e Regarding Section 404(g), we have initiated a rulemaking to
modernize our existing assumption regulations.
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e By empowering states and tribes to take on this permitting
responsibility, we can achieve greater efficiencies in infrastructure
and other permitting decisions while continuing to protect the
environment.

e We expect to issue a proposed rule next year.

e We are also moving forward with common-sense reforms to Section
404(c).

e QOur goal is to provide greater clarity regarding when and how EPA
may exercise its 404(c) authority.

e For decades, the Agency had followed a procedure that we believe
was consistent with the Clean Water Act.

e That is, until the previous administration began preemptively and
retroactively vetoing projects.

e We intend to propose a rule by the end of the year that seeks to solve
these problems.

e Finally, in August, we issued a proposal to ensure that states comply
with the plain language and intent of Section 401.

e This section gives states a say in federally-approved projects that
would impact navigable waters within their borders.

e Many states implement Section 401 consistent with the law.

e However, others have not.

e In certain cases, states have used Section 401 to kill or delay energy
infrastructure projects, sometimes longer than a decade.

e The Clean Water Act was not designed to allow states to drag out
decisions for years or to use 401 authority to veto projects of national
significance.

e Our proposal would ensure that states adhere to the statutory intent of
the law.

[ PAGE \* MERGEFORMAT ]
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We are also taking steps to improve coordination between EPA and

other federal agencies, particularly with respect to NEPA.

e Under the law, we are required to provide comments on draft
Environmental Impact Statements within a 45-day timeframe.

e [’m proud to report that for Fiscal Year 2018 we met the deadline 99
percent on time.

e We are working toward 100 percent for Fiscal Year 2019.

e And last year, we began updating the memo which guides our NEPA
responsibilities — a memo which hasn’t been updated since 1984.

We’ve made huge strides across the Agency with respect to permitting.

e Prior to this administration, we didn’t know how long our permitting
process took from start to finish.

e You can’t improve a process if you don’t measure it.

e So we instituted Lean Management to systematically track and
measure our permit obligations.

e And because we are now tracking the process, we are able to fix
problems on a monthly basis, rather than annually.

e We’'re already seeing dramatic improvements.

e Between June 2018 and May 2019, we reduced the backlog of permit
applications older than six months by 51 percent overall.

e Our ultimate goal 1s to make all permit decisions, up or down, in six
months.

e | am not suggesting that we approve all permits within a set amount
of time. I am suggesting that we make a decision, yes or no, within a
set amount of time.

e This is the type of certainty that drives innovation forward.

e And innovation is key to both environmental protection and economic
growth.

[ PAGE \* MERGEFORMAT ]
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e From 1970 to 2018, the United States reduced the six criteria air
pollutants 74 percent, while the economy grew over 275 percent.

e This is a remarkable accomplishment — one that we owe largely to
new technologies developed by companies and workers represented
here today.

e Thank you for your time, thank you for your attention, and I would be
glad to take your questions in the time remaining.

[ PAGE \* MERGEFORMAT ]
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Message

From:
Sent:
To:
CcC:

Subject:

Hiall-V

ross.davidp@epa.gov [ross.davidp@epa.gov]

9/26/2019 5:45:38 PM

Bodine, Susan [bodine.susan@epa.gov]

Dennis, Allison [Dennis.Allison@epa.gov]; Forsgren, Lee [Forsgren.Lee@epa.gov]; Hull, George
[Hull.George@epa.gov]; Egan, Patrick [egan.patrick@epa.gov]

Re: Urgent: LAW360 g re: CA announcement

m starting to track some of the press stuff. I've been on calls all day on other matters.

I don’t think we need to send the 2017 letter, because the next question will be that’s only one letter, do you have

others?

It will be a never ending Q&A do loop. The higher level answer is we conduct state program oversight all the

time in our regions. That is a normal and indeed mandatory part of our job once we delegate a program.

Regarding the second question - a fundamental basis of our storm water management program is to ensure that trash
and other contaminants from city streets don’t get into the storm water management system.

Sent from my iPad

On Sep 26, 2019, at 1:39 PM, Bodine, Susan <bodine.susan@epa.gov> wrote:

R9

Lee and Dave have a copy
Subject is 1979 exemption from bacteria wqs for the Oceanside treatment plant the state gave SF

Sent from my iPhone

On Sep 26, 2019, at 10:21 AM, Dennis, Allison <Dennis.Allison@epa.gov> wrote:

Great responses for both questions. Regarding the 2017 letter it would be helpful to
know who it came from (OECA or OW or R9?)

From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Thursday, September 26, 2019 12:50 PM

To: Dennis, Allison <Dennis.Allison@epa.gov>

Cc: Ross, David P <ross.davidp@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Hull,
George <Hull.George@epa.gov>; Egan, Patrick <egan.patrick@epa.gov>

Subject: Re: Urgent: LAW360 g re: CA announcement

Q) EPA conducts oversight over state programs routinely. Do you want to send the 2017
letter on the CA variance for SF as an example?

Q2: Dischargers are supposed to monitor for compliance with water quality standards
including bacteria standards.

Sent from my iPad

On Sep 26, 2019, at 9:26 AM, Dennis, Allison <Dennis.Allison@epa.gov> wrote:
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Another one.

Law360 (deadline asap) two questions:

1) 1was on the call with Susan Bodine this morning, and I'd like to
request information about how many of these types of letters
have been sent from the EPA (either HQ or regional offices) to
states about similar issues. The Washington Post reported one
issued by the Obama administration to Wisconsin, but are there
others?

2} And one follow up question, the letter makes reference to EPA's
"concern" about the amount of human feces that ends up in the
Los Angeles and San Francisco sewer systems. How does the
EPA know exactly how much human feces is ending up in
"nearby water" and whether that amount poses a health risk?

From: jc.rodriguez ®@law360.com <jc.rodriguez@law360.com>
Sent: Thursday, September 26, 2019 11:47 AM

To: Press <Press@epa.gov>; Block, Molly <block.molly@epa.gov>
Subject: Re: EPA warning letters

And one follow up question, the letter makes reference to EPA's
"concern" about the amount of human feces that ends up in the Los
Angeles and San Francisco sewer systems. How does the EPA know
exactly how much human feces is ending up in "nearby water" and
whether that amount poses a health risk?

On Thu, Sep 26, 2019 at 11:06 AM Juan Carlos Rodriguez
<jc.rodriguez@law360.com> wrote:

Hi,

I was on the call with Susan Bodine this morning, and I'd like to request
information about how many of these types of letters have been sent
from the EPA (either HQ or regional offices) to states about similar
issues. The Washington Post reported one issued by the Obama
administration to Wisconsin, but are there others?

Thank you.

Juan Carlos Rodriguez
Senior Environment Reporter

Legal News & Data
111 West 19th Street
5th Floor

New York, NY 10011
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Office: 646-783-7197

Ceu: : Ex. 6 Personal Privacy (PP) :
H i

Follow me on Twitter

ollow Law360 on Twitter

Juan Carlos Rodriguez
Senior Environment Reporter

Legal News & Data
111 West 19th Street
5th Floor

New York, NY 10011
Office: 646-783-7197

H i
Ceu:: Ex. 6 Personal Privacy (PP) |
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FOR OFFICIAL USE ONLY

On the Record Press Briefing at the White House
Tuesday, October 15, 2019
11:00AM ET
White House Briefing Room

OVERVIEW:
e You will hold a press briefing in the White House briefing room to highlight the Lead and
Copper Rule.

e You will open with brief remarks, less than 10 minutes, then take g/a from the White House
Press Corps.
e The White House press team will prep you with a g/a session before the briefing.

DISCUSSION POINTS

e As part of Children’s Health Month, the U.S. Environmental Protection Agency (EPA) is
announcing a proposed rule that significantly improves the actions that water systems have to
take to reduce lead in the nation’s drinking water.

e This action represents the first major overhaul of the Lead and Copper Rule since 1991 and
marks a critical step in advancing the Trump Administration’s Federal Action Plan to Reduce
Childhood Lead Exposures.

e Although we have made tremendous progress in removing lead from our nation’s drinking
water, some children and communities are still being exposed to lead.

e EPA is delivering on President Trump’s commitment to ensure all Americans have access to
safe and clean water by proposing a new Lead and Copper Rule that requires action sooner,
increases transparency, and safeguards our children and most at-risk communities.

e In conjunction with releasing the proposed rule, EPA and the Department of Housing and
Urban Development have launched a new website that summarizes available federal
programs that help finance or fund lead service line replacement. The new resource also
includes case studies demonstrating how cities and states have successfully leveraged federal
resources to support lead service lines (LSLs) replacement projects.

e The agency’s proposal takes a proactive and holistic approach to improving the current
rule—from testing to treatment to telling the public about the levels and risks of lead in
drinking water.

e The proposal focuses on six key areas. Under the proposal, a community water system would
be required to take new actions, including, but not limited to:

o 1) identifying the most impacted areas by requiring water systems to complete and
maintain a publicly-available inventory of the LSLs at homes and requiring water
systems to “find-and-fix” sources of lead when a sample in the home exceeds 15 parts
per billion (ppb).

o 2)strengthening drinking water treatment by requiring corrosion control treatment
based on tap sampling results and establishing a new trigger level of 10 ppb. Water
systems will also be required to “find-and-fix” sources of lead by adjusting treatment
or water chemistry when a sample in the home exceeds 15 ppb.

o 3) replacing lead service lines by requiring water systems to replace the water
system-owned portion of an LSL when a customer chooses to replace their portion of
the line. Additionally, depending on their level above the trigger level, systems would
be required take LSL replacement actions, as described below.
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FOR OFFICIAL USE ONLY

o 4)increasing drinking water sampling reliability by requiring water systems to
follow new, improved sampling procedures and rethink sampling sites to better target
higher lead levels.

o 5) improving risk communication to customers by requiring water systems to notify
customers within 24 hours if a sample collected in their home is above 15 ppb. Water
systems will also be required to conduct regular outreach to the homeowners with
LSLs.

o 6) better protecting children in schools and child care facilities by requiring water
systems to take drinking water samples from the schools and child care facilities
served by the system.

WHAT TO WATCH OUT FOR

e The White House press corps will ask some questions on Lead and Copper, but will more
than likely ask a number of questions off topic, but EPA related.

e We have provided a list of possible questions and the answers. Many we believe will start to
touch on climate change as a whole, the letters to California, and deregulation.

ATTACHMENTS:

¢ Hot Topics talking points
e WH Briefing Q/A

e  White House Documents

PARTICIPANTS:

EPA

Administrator Wheeler

Corry Schiermeyer, Associate Administrator, OPA, EPA

Non-EPA

White House Press Corps

Staff Responsible for Briefing Memo:
Corry Schiermeyer, Associate Administrator, OPA, EPA, 202-564-6782
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Office of the Press Secretary
The White House

FOR IMMEDIATE RELEASE
October 8§, 2019

Statement from the Press Secretary

The President has done nothing wrong, and the Democrats know it. For purely political
reasons, the Democrats have decided their desire to overturn the outcome of the 2016
election allows them to conduct a so-called impeachment inquiry that ignores the
fundamental rights guaranteed to every American. These partisan proceedings are an affront
to the Constitution—as they are being held behind closed doors and deny the President the
right to call witnesses, to cross-examine witnesses, to have access to evidence, and many
other basic rights.

Today, on behalf of President Donald J. Trump, Pat Cipollone, Counsel to the President, sent
a [ HYPERLINK "https://whitehouse.us19.list-

manage.cony/track/click?u=c9763062 1baft8c44te607661&1d=be32086104&e=c08429553¢"
\t" blank" ] to Speaker Pelosi and Chairmen Engel, Schiff, and Cummings. The letter
demonstrates that the Democrats’ inquiry lacks any legitimate constitutional foundation, any
pretense of fairness, and even the most elementary due process protections. Democrats are
pursuing purely partisan goals, including influencing the upcoming 2020 election. In the
process, they are violating civil liberties and the separation of powers, threatening Executive
Branch officials with punishment simply for exercising their constitutional rights and
prerogatives. All of this violates the Constitution, the rule of law, and every past

precedent. For these reasons, the Executive Branch cannot be expected to, and will not
participate in, this exercise of partisan political theater.

President Trump and his entire Administration will, however, keep fighting for the American
people, growing the economy, building prosperity, and protecting America’s interests at
home and abroad.

Hit#
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MUST-READ EXCERFPTS | White House Letter to House Democrats Regarding Their
Unconstitutional Inquiry

REJECTING HOUSE DEMOCRATS’ UNCONSTITUTIONAL INQUIRY

e “Your unprecedented actions have left the President with no choice. In order to fulfill his
duties to the American people, the Constitution, the Executive Branch, and all future
occupants of the Office of the Presidency, President Trump and his Administration
cannot participate in your partisan and unconstitutional inquiry under these
circumstances.”

e “Given that your inquiry lacks any legitimate constitutional foundation, any pretense of
fairness, or even the most elementary due process protections, the Executive Branch
cannot be expected to participate in it.”

e “Consistent with the duties of the President of the United States, and in particular his
obligation to preserve the rights of future occupants of his office, President Trump cannot
permit his Administration to participate in this partisan inquiry under these
circumstances.”

e “If the Committees wish to return to the regular order of oversight requests, we stand
ready to engage in that process as we have in the past, in a manner consistent with well-
established bipartisan constitutional protections and a respect for the separation of powers
enshrined in our Constitution.”

e “We hope that, in light of the many deficiencies we have identified in your proceedings,
you will abandon the current invalid efforts to pursue an impeachment inquiry and join
the President in focusing on the many important goals that matter to the American
people.”

THEIR ATTEMPT TO OVERTURN THE DEMOCRATIC PROCESS

e “President Trump and his Administration reject your baseless, unconstitutional efforts to
overturn the democratic process.”

e “Put simply, you seek to overturn the results of the 2016 election and deprive the
American people of the President they have freely chosen.”

e “As one member of Congress explained, he is ‘concerned that if we don’t impeach the
President, he will get reelected.”

e  “The effort to impeach President Trump...is a naked political strategy that began the day
he was inaugurated, and perhaps even before.

e “In fact, your transparent rush to judgment, lack of democratically accountable
authorization, and violation of basic rights in the current proceedings make clear the
illegitimate, partisan purpose of this purported ‘impeachment inquiry.’”

e “Precisely because it nullifies the outcome of the democratic process, impeachment of the
President is fraught with the risk of deepening divisions in the country and creating long-
lasting rifts in the body politic.”

UNPRECEDENTED, CONSTITUTIONALLY INVALID, IN VIOLATION OF DUE
PROCESS
e “In the history of our Nation, the House of Representatives has never attempted to launch
an impeachment inquiry against the President without a majority of the House taking
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political accountability for that decision by voting to authorize such a dramatic
constitutional step.”

e “To comply with the Constitution’s demands, appropriate procedures would include — at
a minimum — the right to see all evidence, to present evidence, to call witnesses, to have
counsel present at all hearings, to cross-examine all witnesses, to make objections
relating to the examination of witnesses or the admissibility of testimony and evidence,
and to respond to evidence and testimony.”

e “[T]he Committees must provide for the disclosure of all evidence favorable to the
President and all evidence bearing on the credibility of witnesses called to testity in the
inquiry.”

e “In addition, the House has not provided the Committees’ Ranking Members with the
authority to issue subpoenas.”

HOUSE DEMOCRATS’ OUTRAGEOUS ACTIONS

e “Perhaps the best evidence that there was no wrongdoing on the call is the fact that, after
the actual record of the call was released, Chairman Schiff chose to concoct a false
version of the call and to read his made-up transcript to the American people at a public
hearing.”

e “The real problem, as we are now learning, is that Chairman Schiff’s office, and perhaps
others — despite initial denials — were involved in advising the whistleblower before the
complaint was filed.”

e “Anyone who was involved in the preparation or submission of the whistleblower’s
complaint cannot possibly act as a fair and impartial judge in the same matter —
particularly after misleading the American people about his involvement.”

HOUSE DEMOCRATS’ THREATS AND INTIMIDATION

e “Threats by the Committees against Executive Branch witnesses who assert common and
longstanding rights destroy the integrity of the process and brazenly violate fundamental
due process.”

e “In letters to State Department employees, the Committees have ominously threatened —
without any legal basis and before the Committees even issued a subpoena — that ‘[a]ny
failure to appear’ in response to a mere letter request for a deposition ‘shall constitute
evidence of obstruction.””

e “[Tlhe Committees have broadly threatened that if State Department officials attempt to
insist upon the right for the Department to have an agency lawyer present at depositions
to protect legitimate Executive Branch confidentiality interests — or apparently if they
make any effort to protect those confidentiality interests at all — these officials will have
their salaries withheld.”

e “The Committees’ assertions on these points amount to nothing more than strong-arm
tactics designed to rush proceedings without any regard for due process and the rights of
individuals and of the Executive Branch. Threats aimed at intimidating individuals who
assert these basic rights are attacks on civil liberties that should profoundly concern all
Americans.”

Hitt
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Message

From: schiermeyer.corry@epa.gov [schiermeyer.corry@epa.gov]
Sent: 9/25/2019 3:38:55 PM

To: Schiermeyer, Corry [schiermeyer.corry@epa.gov]

Subject: Re: Water

Date is up in the air now...today or tomorrow. Ryan needs to make a decision on what time to transmit. I
suggested 5:30am tomorrow.

I need it today...I can share the PDF unsigned version on an embargo, but will need final signed before
Spm.

Ask Ryan about autopen
Sorry...0OPA has media lead..not Tetter lead, but having this final impacts what we have planned!

Thank you!

Sent from my iPhone

> On Sep 25, 2019, at 11:32 AM, white, Elizabeth <white.elizabeth@epa.gov> wrote:

>

> What time do you need this by? It's going to take some time to edit this again. Does it need to be
autopenned or is the Administrator signing it? Date today?

>

> Beth white

> Director, Office of the Executive Secretariat

> U.S. Environmental Protection Agency

> (202) 564-1781 direct

> : Ex. 6 Personal Privacy (PP) : cell

> ————- original Message-----

> From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

> Sent: Wednesday, September 25, 2019 11:15 AM

> To: White, Elizabeth <white.elizabeth@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>; Block, Melly
<block.mo1ly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

Subject: RE: water

Yes...it has changed since Monday...

VVVVYV

\%

————— original Message-----

From: white, Elizabeth <white.eldizabeth@epa.gov>

> Sent: Wednesday, September 25, 2019 11:13 AM

> To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>; Block,
Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

> Subject: RE: water

v

>
> We did this letter Monday. Please see attached. Ryan has the original. Has this Tetter changed since
Monday?

Beth white
Director, office of the Executive Secretariat U.S. Environmental Protection Agency
(2023 564—1781|direct

E Ex. 6 Personal Privacy (PP) : cell

VVVVVYV

\%

————— original Message-----

From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

> Sent: Wednesday, September 25, 2019 11:11 AM

> To: white, Elizabeth <white.elizabeth@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>; Block, Molly
<block.mo1ly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

> Subject: RE: water

>

> This is a different Tetter. This Tetter is to the Governor about water. The letter we released
yesterday/Monday was to CARB and on air issues.

v

>

> This Tetter should be dated for September 26 as we will be transmitting early, early tomorrow morning.
>

> Thank you!
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> ————- original Message-----

> From: white, Elizabeth <white.elizabeth@epa.gov>

> Sent: Wednesday, September 25, 2019 11:09 AM

> To: Mejias, Melissa <mejias.melissa@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block,
Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

> Subject: RE: water

>
> So is this the same Tetter we did the other day? I take it this Tetter changed since Monday? And this
is the one that is going to the Governor?

Beth white
Director, Office of the Executive Secretariat U.S. Environmental Protection Agency
(202) 564-1781 direct

v 1
E Ex. 6 Personal Privacy (PP) : cell

VVVYVVYV

v

————— original Message-----

> From: Mejias, Melissa <mejias.melissa@epa.gov>

> Sent: Wednesday, September 25, 2019 10:53 AM

> To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block, Molly <block.molly@epa.gov>; Beach,
Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>
> Subject: RE: water

>

> Of course, please find the letter attached. The date needs to be amended.

>

> - original Message-----

> From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

> Sent: Wednesday, September 25, 2019 10:49 AM

> To: Block, Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>; Mejias, Melissa
<mejias.melissa@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>

Subject: RE: water

\%

>
>
> Mel...could you send us all what you sent Beth?
>

v

————— original Message-----

From: Block, Molly <block.molly@epa.gov>

Sent: Wednesday, September 25, 2019 10:48 AM

To: Beach, Christopher <beach.christopher@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

Subject: RE: water

Can you forward my way so I can get cracking on a script for susan?

VVVVVVYVYV

\%

————— original Message-----

> From: Beach, cChristopher

> Sent: Wednesday, September 25, 2019 10:06 AM

> To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; Block, Molly <block.molly@epa.gov>
> Subject: Re: Water
>
>
>
>

I sent it home with AW Tast night. Trying to figure out if he looked at it yet.

Sent from my iPhene

i> on Sep 25, 2019, at 8:59 AM, Schiermeyer, Corry <schiermeyer.corry@epa.gov> wrote:
ii Do we have an updated water release with quote?

ii Molly needs it. I will get her the final letter.

ii Sent from my iPhone

§§> On Sep 24, 2019, at 10:29 AM, McFaul, Jessica <mcfaul.jessica@epa.gov> wrote:

>>>

>>> This is the most recent version of the release that I edited and sent
>>> back to Doug, based on AAW's comments below. Doug could say whether
>>> AAW has seen this version. Jess

>>>

>>> ———-= original Message-----

>>> From: McFaul, Jessica

>>> Sent: Monday, September 23, 2019 1:31 PM

>>> To: Benevento, Douglas <benevento.douglas@epa.gov>

>>> Cc: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

>>> Subject: RE: Water

>>>
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Looping

>>> Edits incorporated (plus one more from me for consideration).
>>> Corry for her awareness. Jess

>>>

>>> —---- original Message-----

>>> From: Benevento, Douglas <benevento.douglas@epa.gov>

>>> Sent: Monday, September 23, 2019 12:10 PM

>>> To: McFaul, Jessica <mcfaul.jessica@epa.gov>

>>> Subject: FW: Water

>>>

>>>

>>>

>>> —---- original Message-----

>>> From: adml5.arwheeler.email <adml5.arwheeler.email@epa.gov>
>>> Sent: Monday, September 23, 2019 11:36 AM

>>> To: Benevento, Douglas <benevento.douglas@epa.gov>; Jackson, Ryan
>>> <jackson.ryan@epa.gov>

>>> Subject: water

>>>

>>> On press release, my quote after obligation add a parenthetical
>>> (receiving its delegated authority in 19xX)

>>>

>>> Last sentence of quite has a typo, rewrite it to say

>>>

>>> “If california does not step up to its delegated responsibilities then EPA will be forced to take
actions.”

>>>

>>>

Sent from my iPhone

>>> <09-23-2019 - DRAFT RELEASE - Water letter to CA AAW EDITS.docx>
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Message

From: White, Elizabeth [white.elizabeth@epa.gov]

Sent: 9/25/2019 3:13:20 PM

To: Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Mejias, Melissa [mejias.melissa@epa.gov]; Block, Molly
[block.molly@epa.gov]; Beach, Christopher [beach.christopher@epa.gov]

CC: McFaul, Jessica [mcfaul.jessica@epa.gov]

Subject: RE: Water

Attachments: Newsom letter.pdf

we did this letter Monday. Please see attached. Ryan has the original. Has this Tetter changed since
Monday?

Beth white

Director, Office of the Executive Secretariat
U.S. Environmental Protection Agency

(202) 564-1781 direct

E Ex. 6 Personal Privacy (PP) : Ce-l -l

————— original Message-----

From: Schiermeyer, Corry <schiermeyer.corry@epa.govs>

Sent: Wednesday, September 25, 2019 11:11 AM

To: white, Elizabeth <white.elizabeth@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>; Block, Molly
<block.mo1ly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

Subject: RE: water

This is a different letter. This letter is to the Governor about water. The letter we released
yesterday/Monday was to CARB and on air issues.

This letter should be dated for September 26 as we will be transmitting early, early tomorrow morning.
Thank you!

————— original Message-----

From: white, Elizabeth <white.elizabeth@epa.gov>

Sent: Wednesday, September 25, 2019 11:09 AM

To: Mejias, Melissa <mejias.melissa@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block,
Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

Subject: RE: water

So is this the same Tetter we did the other day? I take it this letter changed since Monday? And this
is the one that is going to the Governor?

Beth white
Director, Office of the Executive Secretariat U.S. Environmental Protection Agency
{202).564-1781 direct

i
i Ex. 6 Personal Privacy (PP) : Ce] -]
! ¢

————— original Message-----

From: Mejias, Melissa <mejias.melissa@epa.gov>

Sent: Wednesday, September 25, 2019 10:53 AM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block, Melly <block.melly@epa.gov>; Beach,
Christopher <beach.christopher@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>
Subject: RE: water

of course, please find the letter attached. The date needs to be amended.

————— original Message-----

From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

Sent: Wednesday, September 25, 2019 10:49 AM

To: Block, Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>; Mejias, Melissa
<mejias.melissa@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>

Subject: RE: water

Mel...could you send us all what you sent Beth?

————— original Message-----
From: Block, Molly <block.melly@epa.gov>
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Sent: Wednesday, September 25, 2019 10:48 AM

To: Beach, christopher <beach.christopher@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

Subject: RE: water

Can you forward my way sc¢ I can get cracking on a script for susan?

————— original Message-----

From: Beach, Christopher

Sent: Wednesday, September 25, 2019 10:06 AM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; Block, Molly <block.molly@epa.gov>
Subject: Re: water

I sent it home with AW last night. Trying to figure out if he looked at it yet.

sent from my iPhone

On Sep 25, 2019, at 8:59 AM, Schiermeyer, Corry <schiermeyer.corry@epa.gov> wrote:
Do we have an updated water release with quote?

Molly needs it. I will get her the final letter.

Ssent from my 1iPhone

VVVVVYVVYV

>> On Sep 24, 2019, at 10:29 AM, McFaul, Jessica <mcfaul.jessica@epa.gov> wrote:

>> This is the most recent version of the release that I edited and sent
>> back to Doug, based on AAW's comments below. Doug could say whether
>> AAW has seen this version. Jess

>> ——-—- original Message-----

>> From: McFaul, Jessica

>> Sent: Monday, September 23, 2019 1:31 PM

>> To: Benevento, Douglas <benevento.douglas@epa.gov>
>> Cc: Schiermeyer, Corry <schiermeyer.corry@epa.gov>
>> Subject: RE: Water

>> Edits incorporated (plus one more from me for consideration). Looping
>> Corry for her awareness. Jess

>> ~—mm—- original Message-----

>> From: Benevento, Douglas <benevento.douglas@epa.gov>
>> Sent: Monday, September 23, 2019 12:10 PM

>> To: McFaul, Jessica <mcfaul.jessica@epa.gov>

>> Subject: FwW: water

>> ~—mm—- original Message-----

>> From: adml5.arwheeler.email <adml5.arwheeler.email@epa.gov>

>> Sent: Monday, September 23, 2019 11:36 AM

>> To: Benevento, Douglas <benevento.douglas@epa.gov>; Jackson, Ryan
>> <jackson.ryan@epa.gov>

>> Subject: water

>> On press release, my quote after obligation add a parenthetical
>> (receiving its delegated authority in 19xX)

>>
>> Last sentence of quite has a typo, rewrite it to say

>>

>> “If california does not step up to its delegated responsibilities then EPA will be forced to take
actions.”

>>

>> Sent from my iPhone
>> <09-23-2019 - DRAFT RELEASE - Water letter to CA AAW EDITS.docx>
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION §
77 WEST JACKSON BOULEVARD
CHICAGO, I 80804.3880

JUL 1 8200
REPLY TO THE ATTENTION OF:
Cathy Stepp, Secretary
Wisconsin Department of Natural Resources
Post Office Box 7921

Madison, Wisconsin 53707-7921
Dear Ms. Stepp:

I'am writing with regard to the legal authority under which Wisconsin administers its National
Pollutant Discharge Elimination System (NPDES) approved program. The U.S. Environmental
Protection Agency has completed a review to determine if the State has the minimum legal
authority needed to properly administer the program. In general, the provisions in 40 C.F.R.

§§ 123.25, 123.27, and 123.30 formed the basis for the review. EPA promulgated these
provisions under section 304(i) of the Clean Water Act, 33 U.S.C. § 1314(i). We conducted the
review as part of EPA’s Permitting for Environmental Results (PER) initiative, a national
partnership with states to strengthen the NPDES program. Under PER, EPA reviews the integrity
of state NPDES programs and works together with states to make improvements as needed.

EPA approved Wisconsin’s NPDES base program in 1974. EPA subsequently approved the State
to regulate discharges from federal facilities, administer the pretreatment program, issue general
permits, and implement the biosolids program.

During the review of Wisconsin’s legal authorities, EPA coordinated closely with your staff to
understand the State’s authority and identify and resolve questions. We thank you and your staff
for the time and effort spent during this lengthy process, which included six meetings or calls
with the State beginning September 2009.

The enclosure to this letter identifies concerns with or questions about the State’s authority.
Omissions or deviations from federal requirements are specifically identified. As noted in the
enclosure, certain of the concerns remain the subject of prior disapprovals by FPA under

40 C.F.R. § 123.62. These require immediate corrective action by the State.

Recently, the Wisconsin Supreme Court issued an opinion in Andersen v. Department of Natural
Resources, 332 Wis. 2d 41, 796 N.'W. 2d 1 (2011), which, among other things, stated:

When the EPA approved the WPDES permit program, the EPA deemed Wisconsin's
statutory and regulatory authority adequate to issue permits that comply with

the requirements of the Clean Water Act and of 40 C.F.R. pt. 123. See 33 U.S.C.
§ 1342(b)(1)(A), (2)(A); § 1342(c)(1); 40 CF.R. § 123.61(b). 40 C.FR.
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§ 123.25 sets forth the permitting requirements that a proposed permit program
must meet. Significantly, both 40 C.F.R. §§ 122.44 and 122.45 are included
among those permitting requirements. See 40 C.F.R. § 123.25(a)(15), (16).
Thus, when the EPA approved the WPDES permit program, the EPA necessarily
determined that the program complies with 40 C.F.R. §§ 122.44 and 122.45.
Similarly, any substantial revisions to the WPDES permit program have been,
and will continue to be, subject to the EPA's approval. See 40 C.F.R.

§ 123.62(a).

Id. at 72-3, 796 N.W. 2d at 17. Our comments in the enclosure indicate numerous apparent
omissions and deviations between Wisconsin’s current statute and regulations and federal
requirements. In light of the Andersen case, we are requesting that the omissions and deviations
in State authority be corrected quickly. Further, we emphasize that EPA has not approved those
clements of the State’s program that are less stringent or comprehensive than federally required.

Please provide a written response to this letter. With the reply, please provide a detailed
statement from the Wisconsin Attorney General, with specific citations, demonstrating that the
State has adequate authority on the topics identified in the enclosure. If the State lacks explicit
authority, please provide the State’s plan, including a schedule with milestones, for establishing
the required authority. Please ensure that required administrative rules will be promulgated not
later than one year after the reply letter, and that required statutory provisions are promulgated
within no more than two years. Please provide the reply letter and any Attorney General’s
statement by October 15, 2011,

Again, thank you for cooperating with EPA to review Wisconsin’s NPDES authority. Please
contact me if you have any questions.

Sincerely,

Susan Hedman
Regional Administrator

Enclosure
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Enclosure!

1. The federal rule at 40 C.F.R. § 122.41(m) pertains to intentional diversions around a portion of
a treatment facility. Wisconsin amended its analog in January 2011. The analog now appears at
Wis. Admin. Code NR §§ 205.07(1)(v) and (2)(d). The Wisconsin rule appears inconsistent with
the federal rule for the following reasons. First, the state regulation includes overflows from
collection systems. The federal provision at 40 C.F.R. § 122.41(m)(1) limits bypass to mean the
intentional diversion around any portion of a treatment facility (emphasis added). Second, the
Wisconsin rule allows the State to authorize scheduled bypasses whereas the federal rule
provides that a permittee may allow a bypass only if it is for essential maintenance and the
bypass does not cause effluent limits to be exceeded. Third, the federal regulation provides that
the Director may approve an anticipated bypass if the Director determines that the conditions in
40 C.F.R. §§ 122.41(m)(4)(A) - (C) are met. The state regulation does not appear to include
these as necessary conditions for authorizing scheduled bypasses. Fourth, some of the reporting
requirements under the state regulation appear less rigorous than those in 40 C.F.R. § 122.41(m).
The federal regulation requires oral reporting of bypass within 24 hours; the state regulation
allows for fax or e-mail reporting. The federal regulation requires written reporting within S days
of the time the permittee becomes aware of the bypass; the state regulation requires reporting
within 5 days of the cessation of the bypass. The federal regulation requires reporting of the date
and time of bypass; the state regulation requires only that the date be reported. Wisconsin must
modify the State rule to be consistent with federal requirements, or document the specific basis
of the State’s authority to implement the provisions above consistent with federal program
requirements and in a manner that addresses the concerns raised above.

2. The federal rule at 40 C.F.R. § 122.45 addresses a variety of topics, such as the duration over
which effluent limitations are to be expressed, pollutants in intake water, internal waste streams,
and mass limitations. EPA did not find Wisconsin statutory or code provisions that implement 40
CF.R. § 122.45. The State needs to promulgate rules to include a provision equivalent to 40
C.FR. § 122.45, or document the specific basis on which the State has the necessary authority to
implement the federal regulatory provision as described.

3. The federal rule at 40 C.F.R. §§124.5 (a), (c) and (d) provides a process for the modification,
revocation and reissuance, or termination of permits. § 124.5(a) allows “interested persons” to
request these actions in writing; § 124.5(c) provides a process for issuance of a modified permit;
and § 124.5(d) provides a process for permit termination. Wisconsin’s provisions at Wis. Stat.
§§ 283.53(2) and 283.63, and in Wis. Admin. Code NR § 203, do not allow an “interested
person” to request modification, revocation and reissuance, or termination of permits, and
therefore the State’s rules appear to functionally restrict the class of individuals that may seek
review of a permit. Additionally, Wisconsin’s regulations do not appear to provide a mechanism
for the termination of a permit (further discussed below). The State must modify its statute

! EPA’s legal authority review considered Wisconsin’s governing statute and rules generally as they existed in
2005. Subsequent changes to Wisconsin’s NPDES legal authorities need to be submitted to EPA for possible
program revision and approval under 40 C.F.R. § 123.62. Changes that have not been submitted to and approved by
EPA are not part of the state’s federally approved NPDES program and cannot supersede or revise the previously
approved provisions without specific EPA approval.
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and/or rule to include a provision equivalent to 40 C.F.R. § 124.5, or document the specific basis
on which the State has the necessary authority to implement the regulatory provision as
described.

4.40 C.F.R. part 125, Subpart I, includes requirements for cooling water intake structures at new
facilities, under § 316(b) of the Clean Water Act (CWA), 33 U.S.C. §1326(b). While Wis. Stat.
§ 283.31 provides authority for Wisconsin to require that the location, design, construction and
capacity of water intake structures reflect the best technology available for minimizing adverse
environmental impacts, EPA did not find code provisions prescribing the manner in which
Wisconsin will carry out its statutory authority relative to new facilities. The State must modify
its rules to include a provision equivalent to 40 C.F.R. part 125, Subpart I, and the related
provisions of the CWA, or document the specific basis on which the State has the necessary
authority to implement the regulatory provision as described.

5. The federal rule at 40 C.F.R. § 123.30 provides that all states shall provide an opportunity for
judicial review in state court of the final approval or denial of permits, without limitations based
on financial interest or proximate property ownership. Wisconsin’s requirement at Wis. Stat.

§ 227.52 that an administrative decision “adversely affect the substantial interests of any
person,” does not define “adversely affect” and “substantial interests.” It appears that § 227.52
restricts the class of persons entitled to seek judicial review as set out in 40 C.F.R. § 123.30 and
CWA § 509, 33 U.S.C. § 1369. The State must document how its provisions for judicial review
provide as expansive an opportunity for judicial review as do the federal requirements, or modify
its statute and/or promulgate a rule to be consistent with federal requirements.

6. Wisconsin law at Wis. Stat.§ 283.17(2) provides a 10-year period of protection from the
requirement to meet more stringent effluent limitations when modifications have been made to a
facility to meet thermal effluent limits established on the basis of water quality standards or Wis.
Stat. § 283.17(1). This provision is similar to CWA § 316(c), 33 U.S.C. § 1326(c). However, the
Wisconsin provision appears broader in scope than the federal equivalent in that it includes in
this exemption facilities with alternate thermal limitations (established under Wis. Stat.

§ 283.17(1)), not just facilities with water quality-based effluent limitations (WQBELS).

The basis for a period of protection in the Clean Water Act is a modification to a facility to meet
thermal limitations. A facility to which an alternative thermal limit has been granted generally is
not similarly situated to a facility which has made modifications to meet thermal effluent limits
established on the basis of water quality standards. Alternative thermal limitations are premised
on a demonstration that the current discharge is protective of the balanced and indigenous
population (BIP) of shellfish, fish, and wildlife. See CWA § 316(a), 33 U.S.C. § 1326(a), and 40
C.F.R. part 125, Subpart H. Pursuant to this statutory provision, alternate thermal limitations
require ongoing assessment, including data collection, to be able to demonstrate that a BIP is
being protected. If studies indicate that a BIP is not being protected, then modifications to the
facility may be required to meet protective limitations. Thus, the period of protection in CWA

§ 316(c) is not applicable to facilities with alternative thermal limitations. Under Wis. Stat.

§ 283.17(2), however, a facility with such alternative thermal limitations could claim an
entitlement to a period of protection. The State must amend Wis. Stat. § 283.17(2) to eliminate
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coverage of dischargers with alternate thermal limitations, or explain the basis on which the State
will limit the period of protection consistent with the scope of the federal provision as described.

7. Wis. Stat § 283.19 requires the Wisconsin Department of Natural Resources (WDNR) to
establish New Source Performance Standards (NSPS) by rule. EPA’s review found that
Wisconsin has not consistently updated Wis. Admin. Code NR §§ 221 through 299 to
incorporate new or revised federal NSPS. Accordingly, please explain:

(a) Under what authrority does Wisconsin incorporate federal NSPS into permits where
Wisconsin omits a federal NSPS from Wis. Admin. Code NR §§ 221 through 2997

(b) Under what authority does Wisconsin incorporate the federal NSPS into permits
where a NSPS in Wis. Admin. Code NR §§ 221 through 229 is less stringent than the federal
NSPS?

Additionally, EPA reviewed Wis. Stat. § 283.31(3)(d) 2 and Wis. Admin. Code NR § 220.13.
These provisions appear to authorize the establishment of effluent limitations based on federal
effluent limitations guidelines (ELG) even when Wisconsin omits a federal ELG from Wis.
Admin. Code NR §§ 221 to 299, or includes in those chapters an ELG that is less stringent than
the federal counterpart.

(c) To the extent that Wisconsin cites to Wis. Stat. § 283.31(3)(d) 2 and Wis. Admin.
Code NR § 220.13 in answering either question (7)(a) or 7(b) above, please explain how the
provision operates for NSPS in light of the specificity provided in Wis. Admin. Code NR §§ 221
to 299. For issues 7 (a) - (c), if Wisconsin does not have authority to implement federal NSPS
and ELG into permits, then the response to this letter must include the State’s plan, with a
schedule and milestones, for establishing the necessary authority.

8. The Wisconsin rule at Wis. Admin. Code NR §§ 106.145 pertains to the establishment of
WOQBELSs for mercury discharges. By letter of February 17, 2009, EPA disapproved certain
aspects of this rule. Wisconsin must amend the rule to cure the disapproval.

9. The Wisconsin rules at Wis. Admin. Code NR § 219 pertain to analytical methods.

(a) Wis. Admin. Code NR § 219 allows use of solid waste methods in the WPDES and
Wisconsin pretreatment programs. EPA has not approved solid waste methods for use in the
NPDES or federal pretreatment programs. Wisconsin must amend Wis. Admin. Code NR § 219
to exclude solid waste methods from use in the Wisconsin programs, except when such methods
have been approved by EPA as alternative test procedures under 40 C.F.R. § 136.5.

(b) Wis. Admin. Code NR § 219 incorporates some of the methods that EPA has
promulgated under 40 C.F.R. part 136. Does the chapter incorporate an EPA method only as of
the date Wisconsin incorporated each such method into the chapter or are revisions to EPA
methods prospectively incorporated?

(c) Has Wisconsin amended the chapter to include new EPA methods? Please see the
attached list of changes to 40 C.F.R. part 136 since 2000.

The response to this letter needs to include the State’s plan, with a schedule and milestone, for

correcting Wis. Admin. Code NR § 219 to address the deficiency in number 9 (a) and any
deficiency identified through the State’s analysis of 9(b) and (c) above.
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10. The federal rule at 40 C.F.R. § 132.6 identifies provisions of 40 C.F.R. part 132, Appendix F,
which apply to the Great Lakes States, including Wisconsin. These specifically include:
Procedure 3 (pertaining to total maximum daily loads (TMDL), wasteload allocations (WLA) in
the absence of a TMDL, and preliminary WLAs for purposes of determining the need for
WQBELSs); Procedure 5, paragraphs D and E (pertaining to consideration of intake pollutants in
determining “reasonable potential” and establishing WQBELs); and Procedure 6, paragraph D
(pertaining to whole effluent toxicity). In 2000, EPA disapproved the corresponding Wisconsin
rules and promulgated 40 C.F.R. § 132.6 for Wisconsin (see 65 Federal Register 66511
(November 6, 2000)). Wisconsin must amend the State rules as required to cure the disapproval.

11. The federal rule at 40 C.F.R. § 122.44(d) pertains to the establishment of effluent limitations
based on water quality standards, including water quality criteria expressed in either a numeric or
narrative fashion. Except for the general statement in Wis. Stat. § 283.31(5) (providing that the
Department shall establish more stringent limitations if necessary to meet water quality
standards), and the specific provisions in Wis. Admin. Code NR § 106 (pertaining to toxic and
organoleptic substances) and Wis. Admin. Code NR § 217, Subchapter III (2010) (pertaining to
phosphorus), EPA did not find equivalent State provisions that implement 40 C.F.R. § 122.44(d).
The response to this letter must include the State’s plan, with a schedule and milestones, to
establish rules (in addition to those in NR 106 and 217) that conform to 40 C.F.R. § 122.44(d).

12. Federal regulations prohibit permit issuance when permit conditions do not ensure
compliance with the applicable water quality requirements of all affected states. 40 C.F.R.

§ 122.4(d). Wisconsin appears to lack an equivalent provision. We note that Wis, Stat.

§ 283.31(3) provides that a permit may issue only when discharges will meet all effluent
limitations, standards of performance for new sources, effluent standards, and any more stringent
limitations necessary to comply with any applicable federal law or regulation, but this provision
is silent as to how the State prohibits discharges that would violate applicable water quality
standards of affected states. Wisconsin must explain how it will address the deficiency noted in
this comment, either through statutory amendment or corrective rulemaking, including a
schedule and milestones for completion, or by citing existing, specific authority in a written
explanation from the State’s Attorney General.

13. The federal rule at 40 C.F.R. § 122.44(k) identifies circumstances in which best management
practices (BMP) must be included as conditions in permits. Except for the practices in Wis.
Admin. Code NR §§ 216 and 243 pertaining to storm water and concentrated animal feeding
operations, respectively, EPA did not find that Wisconsin has a statutory or rule provision
requiring incorporation of BMPs into permits as provided in 40 CFR § 122.44(k). The response
to this letter needs to include the State’s plan, with a schedule and milestones, for promulgating a
rule equivalent to 40 C.F.R. § 122.44(k).

14. The federal rule at 40 C.F.R. §122.44(1) generally provides that the interim effluent
limitations, standards, and conditions in a reissued or renewed permit must be at least as
stringent as the final limitations, standards, and conditions in the previous permit. EPA did not
find an equivalent Wisconsin statutory or rule provision. The response to this letter needs to
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include the State’s plan, with a schedule and milestones, for promulgating a rule equivalent to 40
C.F.R. § 122.44(D).

15. The federal rule at 40 C.F.R. § 122.47 pertains to compliance schedules in permits. Except
for problematic provisions noted elsewhere in this enclosure, EPA did not find an equivalent
Wisconsin statutory or rule provision to implement this federal requirement. EPA reviewed Wis.
Admin. Code NR § 106.117, but this rule is inconsistent with the federal requirement for several
reasons, including that it: (a) only applies to WQBELS for toxic and organoleptic substances, (b)
allows time to be added to a schedule so a permittee can perform work intended to justify a
change in an effluent limitation, (c) does not include an “appropriateness” standard for the
granting of a schedule, (d) does not require reports on progress toward meeting the final
limitation, (e) does not mandate interim requirements, and (f) does not restrict schedules to
statutory deadlines. In addition to establishing a compliance schedule rule with program-wide
applicability, Wisconsin must amend Wis. Admin. Code NR § 106.117 to resolve the
inconsistencies noted here. The response to this letter must include the State’s plan for
promulgating a rule equivalent to 40 C.F.R. § 122.47, and for correcting issues outlined in
number 15 (a) — (f) above.

16. The federal rule at 40 C.F.R. Part 403 establishes requirements for pretreatment of
nondomestic discharges to publicly-owned treatment works (POTWs). EPA revised this rule and
related NPDES provisions at 40 C.F.R. §§ 122.21(j)(6)(ii), 122.44(j)(1), and 122.62(a)(7), in
2005. Some of the revisions make the federal program less stringent than it used to be.
Wisconsin can choose to incorporate these revisions into its pretreatment program. However,
some of the revisions make the federal program more stringent than the predecessor rule. EPA
described the more stringent provisions at:
http://www.epa.gov/npdes/pubs/pretreatment_streamlining required changes.pdf. Under 40
C.F.R. § 123.62, Wisconsin was required to adopt the more stringent provisions by November
2006, but the State has not done this. Wisconsin must adopt the more stringent provisions into its
code. The response to this letter needs to include the State’s plan, with a schedule and
milestones, for promulgating a rule equivalent to 40 C.F.R. Part 403.

17. The Wisconsin rule at Wis. Admin. Code NR § 106.10 excludes noncontact cooling water
from WQBELS, except to the extent that the limitations are for water treatment additives. Under
the rule, water treatment additives do not include those compounds added at a rate and quantity
necessary to provide a safe drinking water supply, or the addition of substances similar in type
and amount to those typically added to a public drinking water supply. The relevant federal rule
at 40 C.F.R. § 122.44(d)(1)(i) requires WQBELs for all pollutants that are or will be discharged
at a level which will cause, have a reasonable potential to cause, or contribute to an excursion
beyond applicable water quality criteria. Accordingly, Wisconsin must revise Wis. Admin. Code
NR § 106.10 so it conforms to 40 C.F.R. § 122.44(d). To the extent that Wisconsin wants to
consider intake pollutants when determining reasonable potential and setting WQBELS for
discharges within the Great Lakes basin, the revised rules must conform to 40 C.F.R. part 132,
Appendix F, Procedure 5, paragraphs D. and E. The response to this letter must include the
State’s plans, with a schedule and milestones, for revising Wis. Admin. Code NR § 106.10 so it
conforms to 40 C.F.R § 122.44(d).
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18. The federal rule a 40 C.F.R. § 122.22 (d) requires that anyone signing a permit application or
a report required under 40 C.F.R. § 122.22(a) or (b) certify that the information: is accurate and
complete, was gathered by qualified persons, and was properly gathered and evaluated.”
Wisconsin’s rule at Wis. Admin. Code NR § 205.07(1)(g), while including that signatories make
a certification that the information they are submitting is “true, accurate, and complete,” does not
require inclusion of the information quality certification language set out in § 122.22 (d). The
response to this letter must include the State’s plans with a schedule for promulgating a rule
equivalent to 40 C.F.R. § 122.22(d).

19. The federal rule at 40 C.F.R. § 122.24 pertains to concentrated aquatic animal production
facilities. EPA did not find an equivalent Wisconsin statutory or code provision. The response to
this letter must include the State’s plan, with a schedule and milestones, for promulgating a rule
equivalent to 40 CF.R. § 122.24.

20. The federal rule at 40 C.F.R. § 122.50 provides for an adjustment to effluent limitations
when part of a discharger’s process wastewater is disposed into wells or POTWs or by land
application. EPA did not find an equivalent Wisconsin statutory or code provision. The response
to this letter must include the State’s plan, with a schedule and milestones, for promulgating a
rule equivalent to 40 C.F.R. § 122.50 if Wisconsin permits or wants to permit part of a
discharger’s process wastewater to be disposed into wells or POTWs or by land application.

21. The federal rule at 40 C.F.R. § 124.56 contains a description of elements to be included in
fact sheets, including where explanations of specific permit conditions are required. Wisconsin’s
rules do not appear to have an equivalent provision. The response to this letter must identify the
required rule provisions or include the State’s plan, with a schedule and milestones, for
promulgating a rule equivalent to 40 C.F.R. § 124.56.

22. The federal rule at 40 C.F.R. § 124.10 requires that draft permits be sent to a variety of
agencies as well as the applicant. We understand that Wisconsin provides electronic access to
information regarding a permit application. Wisconsin’s response to this letter must explain how
its practice of providing notice is equivalent to the public notice requirement found at

§ 124.10(c) or what steps, taken on what timetable, the State will take to cure deficiencies in the
State analog.

23. Wisconsin law at Wis. Stat. § 30.2022(1) provides that “activities affecting waters of the
state, as defined in s. 281.01 (18), that are carried out under the direction and supervision of the
department of transportation in connection with highway, bridge, or other transportation project
design, location, construction, reconstruction, maintenance, and repair are not subject to the
prohibitions or permit or approval requirements specified under ... chs. 281 to 285 or 289 to
2997 This provision does not conform to 40 C.F.R. §§ 123.1(g)(1) (requiring approved states to

% The certification provided at 40 C.F.R. § 122.22(d) states: “ I certify under penalty of law that this document and
all attachments were prepared under my direction or supervision in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing
violations.”
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prohibit point source discharges including, but not limited to, storm water discharges as provided
in 40 C.F.R. § 122.26, unless such discharges are in compliance with a permit issued under the
federally approved state program) and 123.25(a)(4) (providing that approved states shall require
any person who discharges or proposes to discharge to apply for a permit).

Wis. Admin. Code § NR 216.42(5) (which appears to implement Wis. Stat. § 30.2022(1) and (2)
with respect to storm water discharges from Department of Transportation (DOT) construction
sites) exempts DOT project from NPDES permit coverage by providing that such discharges
“shall be deemed to be in compliance with s. 283.33, Stats., and the requirements of ch. NR 216,
Subchapter III, if the project from which the discharges originate is in compliance with Trans
401 Wis. Admin. Code and the liaison cooperative agreement between WDNR and DOT. .
Unless EPA formally approves the division of NPDES permitting responsibility between WDNR
and DOT (or any other state agency), and DOT prohibits discharges without a permit, Wisconsin
cannot simply exempt DOT projects from NPDES permitting requirements. If the State has
divided permitting authority for various categories of projects, the State’s response to this letter
must describe the division of permitting authority. EPA must review and approve any agreement
to divide permitting authority before any permits issued by DOT or any other agency of the State
will be considered equivalent to NPDES permits. Such a review, if it occurs, is intended to
ensure that the implementing agencies have legal authority and are acting consistent with federal
program requirements including permit issuance; sufficiency of public notice, hearing, and
judicial review requirements; compliance evaluation; and enforcement authority. If the State has
divided permitting authority, then Wisconsin must include the State’s plan, with a schedule and
milestones, for correcting the deficiency with Wis. Admin. Code § NR 216.42(5).

EPA has additional concerns if Wisconsin purports that Wis. Admin. Code § NR 216.42(5)
establishes an NPDES “permit-by-rule.” For example, the authorities cited in that administrative
code provision (Wis. Admin. Code § Trans 401 and the “liaison cooperative agreement”): (1) are
not subject to EPA review and potential objection under 40 C.F.R. § 123.44, (2) are likely not
subject to reissuance proceedings (including notice and the opportunity for the public to
comment) once every five years, (3) likely do not require terms and conditions that are standard
to all NPDES permits, and (4) may not be subject to judicial review as required for NPDES
permits by 40 C.F.R. § 123.30. Furthermore, the text of the rule is not written to provide,
consistent with Wis. Admin. Code § NR 205.08(5), that WDNR may require any point source
covered by a general permit to obtain an individual permit, and that any person may petition
WDNR to require an individual permit for a source covered by a general permit.

Wisconsin’s response to this letter must provide a plan with appropriate milestones for amending
Wis. Stat. § 30.2022(1) and Wis. Admin. Code § NR 216.42(5) to conform to federal NPDES
requirements.

24. The Wisconsin rules at Wis. Admin. Code §§ NR 216.42(4), (6), and (9) provide that certain
dischargers of storm water “shall be deemed to hold a NPDES permit” or may be “determine[d]
to be in compliance with permit coverage required under s. 283.33 Stats.” where such projects
are regulated by the Wisconsin Department of Commerce or environmental programs other than
the WPDES program. EPA has virtually identical concerns about these provisions as those
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communicated in the second and third paragraphs of comment 23, above.” In addition, we are
concerned that Wis. Admin. Code § NR 216.42(6) may not conform to 40 CF.R. 123.1(g)(1) and
123.25(a)(4). Wisconsin’s response to this letter must provide a plan with appropriate milestones
for amending all of these provisions to conform to federal NPDES requirements.

25. The Wisconsin rule at Wis. Admin. Code § NR 216.415(4) provides that a landowner of a
construction site that is regulated by an authorized local municipal program is deemed to be
covered under a department construction site storm water permit issued pursuant to Wis. Admin.
Code § NR 216, Subchapter III. EPA has three concerns about this provision.

First, because the CWA does not provide for authorizing local governments to implement
NPDES authorities, we are concerned about the apparent division of NPDES program
responsibilities between WDNR and authorized municipalities. While the State’s rule provides
that authorized programs will grant permit coverage under WDNR’s construction stormwater
general permit, the rule also allows authorized municipalities to issue “equivalent” notice of
intent forms, and appears to allow municipalities to take the lead for inspections and
enforcement. While we encourage states to find supplemental resources to improve NPDES
program implementation, the state’s primary responsibility for NPDES program implementation,
including compliance evaluation and enforcement, cannot be subdivided with local governments.
We are concerned that although WDNR retains the ability to take enforcement actions for
dischargers under authorized municipal programs, the provision lacks a mechanism to allow the
timely notification of WDNR and consequently places the primary responsibility for compliance
and enforcement with the authorized municipality, which is required to report to WDNR only an
annual “estimate” of “the number of construction site inspections performed and citations
issued.” Wis. Admin. Code NR § 215.415(8)(b)(3). Wisconsin’s response to this letter must
provide an updated program description that explains, pursuant to 40 C.F.R. § 123.22, how
Wisconsin’s authorized municipality program is consistent with the State’s retention of primary
NPDES permitting and compliance evaluation responsibility under 40 C.F.R. §§ 123.25 —
123.27. If the State has not retained primary NPDES program responsibility where municipalities
have become authorized, then the response to this letter must provide a plan with appropriate
milestones for amending the existing state provisions to conform to federal NPDES
requirements.

Second, Wis. Admin. Code § 216.415(4) appears to preclude the State from requiring a
landowner who seeks coverage under the general permit to obtain, where appropriate, an
individual permit under Wis. Admin. Code s. NR 205.08(5). While Wis. Admin. Code

§ 216.415(6) provides that an authorized municipality may deny coverage under the general
permit, there appears to be no provision for an applicant to seek individual permit coverage (see
40 C.F.R. § 122.28(b)(3).* In its response to this letter, Wisconsin must provide a plan with

? We understand that Wisconsin recently re-established a role for the Departiment of Commerce (now the
Department of Safety and Professional Services) with respect 1o erosion control during the construction of
commercial buildings. 2011 Wis. Act 32, § 2896 — 2905, 9135 (June 26, 2011).

* We note that there is such a provision directing landowners to contact WDINR o resolve issues and seek permit
coverage where projects involve wetlands, endangered species, and historic properties. Wis, Admin. Code § NR
216.415(7)(b).
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appropriate milestones for amending Wis. Admin. Code § 216.415 to conform to federal NPDES
requirements. :

Third, while the federal rules governing general permits allow for the possibility that a state may
choose not to require notice of intent forms be filed for general permit coverage for certain
categories of dischargers (see 40 C.F.R. § 122.28(b)(2)(v)), this exemption does not apply to
sites where five acres of land or more will be disturbed (see 40 C.F.R. § 122.28 (b)(2)(v) (made
applicable to states by 40 C.F.R. § 123.25(a)(11)). Wisconsin’s response to this letter must
provide a plan with appropriate milestones for amending Wis. Admin. Code § NR 216.415(4) to
conform to federal NPDES requirements.

26. The State’s regulations at Wis. Admin. Code s. NR § 216.022 appear to create an exclusion
for those Municipal Separate Stormwater System (MS4) dischargers which are in compliance
with an Memorandum of Understanding with another agency of the State. Unless EPA formally
approves the bifurcation of NPDES responsibilities between WDNR and other State agencies,
and the other agencies prohibit discharges without a permit, WDNR cannot exclude these MS4s
from NPDES permitting requirements. As stated in comment 22 above, EPA must review and
approve any such arrangements regarding the divisibility of permitting authority to ensure that
federal program requirements are met. The State’s response to this letter must identify any MS4s
that are the subject of such an arrangement, including a description of the authorities and
responsibilities covered. It must also include the State’s plan, with a schedule and milestones, for
correcting the problem identified with Wis. Admin. Code NR NR § 216.022.

27. Wisconsin law at Wis. Stat. § 283.19(2)(b) defines the term “new source” to mean “any
source, the construction of which commenced after the adoption of the standard of performance
applicable to the category of sources of which it is a member.” The definition appears in a
section that requires WDNR to promulgate, by rule, standards of performance for classes and
categories of point sources. Given its placement, the definition appears to have the effect of
establishing that a source is a new source if construction commenced after WDNR promulgated
applicable standards of performance by rule. The federal regulation at 40 C.F.R.

§ 122. 2 defining “new source” defines such sources as those constructed after the adoption of
standards of performance applicable to such source under CWA § 306, 33 U.S.C. § 1316. The
State definition of new source, therefore, appears to provide an exemption from new source
performance standards between the date of federal promulgation and the date of State adoption.
In its response to this letter, Wisconsin must explain how it will address the deficiency noted in
this comment, either through an amendment to the statute or corrective rulemaking (and
associated milestones and timetables).

28. To ensure that substances are not present in amounts that are acutely harmful to aquatic life
in all surface waters, including those portions of mixing zones normally inhabitable by aquatic
life, Wis. Admin. Code NR NR §§ 106.06(3)(b), 106.32(2)(b), and 106.87(1) provide that
effluent limitations shall be set equal to the final acute value (FAV). The State rule as written
appears to deviate from the federal requirement at 40 C.F.R. § 122.44(d)(1)(vii)(A), which
provides that WOBELSs must be derived from and comply with water quality standards, in the

following three instances:
(a) Acute water quality criteria will be exceeded in a stream or river when the effluent
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limit is equal to the FAV and the effluent flow rate is one-half or more of the flow rate in the
receiving waters;

(b) Limitations set equal to the FAV may not meet the requirements for mixing zones in
Wis. Admin. Code NR § 102.05(3)(b); and

(c) A discharge equal to the FAV may cause chronic toxicity absent companion limits
based on chronic water quality criteria.

In its response to this letter, Wisconsin must explain how it will address the deficiencies noted in
this comment. If Wisconsin asserts that it has the authority necessary to address these
deficiencies, the State must provide a written opinion from the Attorney General specifically
identifying what authority the State will use to set effluent limits less than the FAV in the
situations identified in comment 25 (a) — (c). If the State lacks the authority to implement 40
C.F.R. § 122.44(d)(1)(vii)(A), then Wisconsin must include the State’s plan, with a schedule and
milestones, for correcting the deficiencies noted above. '

29. The Wisconsin rule at Wis. Admin. Code NR § 106.13 provides, in part, that WNDR “shall,
within its capabilities, ... establish an appropriate compliance schedule” where leachate from a
solid waste facility affects the ability of a POTW to meet WQBELS for toxic or organoleptic
substances. The text of the rule leaves ambiguous whether the State is mandating the
establishment of a compliance schedule or whether establishing such a schedule is discretionary.
If the rule mandates a compliance schedule, the rule must be revised to be consistent with 40
CF.R. §122.47. In its response to this letter, Wisconsin must explain how the rule operates and
how it will address any deficiency through corrective rulemaking,

30. The Wisconsin rule at Wis. Admin. Code NR § 106.32(2)(a) provides that ammonia limits
based on acute water quality criteria shall be expressed as daily maxima. For continuous
discharges, 40 C.F.R. § 122.45(d) provides that effluent limits must be expressed as seven-day
average and average monthly limits for POTWs,” and maximum daily and average monthly
limits for other discharges. Please identify in your response to this letter the basis for the State’s
authority to supplement daily maximum limits with average monthly limits based on acute
criteria for ammonia. If such authority does not exist, the response must include the State’s plan,
with a schedule and milestones, for amending the rule so it is consistent with 40 C.F.R.

§ 122.45(d).

31. Wisconsin rules at Wis. Admin. Code NR §§ 106.32(2)(b)2, 106.32(3)(a)4.a, and 106.37(2)
provide that Wisconsin shall or may add time to a compliance schedule so a permittee can gather
data or perform demonstrations to justify a change in effluent limits. Section 502(17) of the
CWA, 33 US.C. § 1362(17), defines a compliance schedule as an “enforceable sequence of
actions or operations leading to compliance with an effluent limitation.” A demonstration or
data collection that is intended to justify a change in an effluent limitation is not an action
leading to compliance with a final effluent limitation under the CWA, and a schedule based
solely on time needed to perform such a demonstration or collect such data is not appropriate
under 40 C.F.R. § 122.47. Wisconsin must revise these provisions to make them consistent with

* Section 5.2.3 of the Technical Support Document for Water Quality-based Toxics Control, EPA/505/2-90-001),
recommends maximum daily and monthly average limits for toxic pollutants in POTW permits.
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federal requirements. The response to this letter needs to include the State’s plan, with a schedule
and milestones, for amending these rules so they conform to 40 C.F.R. § 122.47.

32. Wis. Admin. Code NR § 106.07(8) provides that a permittee may ask for time to be added to
compliance schedule to complete work with the intent of modifying limitations based on
“secondary” (e.g., Tier II) values. While 40 C.F.R. Part 132, Appx. F, procedure 9, allows time
to be added to a compliance schedule for this purpose within the Great Lakes basin, 40 C.F.R.

§ 122.47 does not allow time to be added outside the basin. The State provision must be
modified to clarify that this exception applies only to dischargers within the Great Lakes basin.

33. Wisconsin rules at Wis. Admin. Code NR §§ 106.32(3)(c)(2) and 106.32(4)(d) provide that
certain effluent limitations may be based on real time conditions. Does Wisconsin have current
or administratively continued permits that implement either of these provisions? If so, how does
the State receive and manage discharge monitoring reports and other data to evaluate
compliance?

34. The Wisconsin rule at Wis. Admin. Code NR § 106.32(5)(c) provides that effluent
limitations based on acute, four-day average chronic, and 30-day average chronic criteria must
be expressed as daily maxima, weekly averages, and 30-day averages, respectively. For
continuous dischargers, 40 C.F.R. § 122.45(d) provides that effluent limitations shall be
expressed as seven-day average and average monthly limits for POTWs and maximum daily and
average monthly limits for other dischargers. Under what authority can Wisconsin supplement
limits that are expressed in accordance with Wis. Admin. Code NR § 106.32(5)(c) such that
permits comply with the requirements of 40 C.F.R. § 122.45(d)? If such authority does not exist,
the response must include the State’s plan, with a schedule and milestones, for amending the rule
so it conforms to 40 C.F.R. § 122.45(d).

35. The federal rule at 40 C.F.R. § 122.44(d) requires a permit issuing agency to determine
whether pollutants are or may be discharged at a level that will cause, have a reasonable potential
to cause, or contribute to an in-stream excursion beyond a water quality criterion, including a
criterion for ammonia. To the extent that an NPDES authority makes a determination in the
affirmative, the federal rule requires the permit to include effluent limits which are derived from
and comply with water quality standards. Wis. Admin. Code NR § 106.33(2) provides that the
State may not include ammonia limitations in a permit when a calculated WQBEL is greater than
20 mg/L 1n the summer or 40 mg/L in winter. EPA is concerned that the word “may” prevents
Wisconsin from setting WQBEL despite a finding that a discharge will cause, have a reasonable
potential to cause, or contribute to an excursion. Additionally, EPA is concerned that, as written,
the State’s provision provides discretion to refrain from setting limits when the State finds that a
discharge will cause, have a reasonable potential to cause, or contribute to an excursion. In its
response to this letter, Wisconsin must explain how it will address the concern noted in this
comment, either through corrective rulemaking or by citing existing, specific authority in a
written explanation from the Attorney General.

36. The Wisconsin rule at Wis. Admin. Code NR § 106.34(2) provides that, except for

discharges to outstanding and exceptional resource waters, “if the department determines that a
water quality based ammonia effluent limitation in effect in a permit as of March 1, 2004 may be
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increased in the next reissuance of that permit based solely on the application of the procedures
in this subchapter, then the inclusion of the increased ammonia effluent limitation in the reissued
permit is not subject to the provisions of ch. NR 207.” For discharges to waters other than
outstanding and exceptional resource waters, the rule does not appear to conform to

§ 301(b)Y(1XC) of the CWA, 33 U.S.C. § 1311(b)(1)(C), and 40 CF.R. § 122.44(d). Inits
response to this letter, Wisconsin must explain how it will address the deficiency noted in this
comment, either through corrective rulemaking or by citing existing, specific authority in a
written explanation from the State’s Attorney General.

37. Wis. Admin. Code NR § 106.37(1) allows compliance schedules greater than five years when
an ammonia variance has been granted. 40 C.F.R. § 122.47 provides that a permit may include a
compliance schedule when appropriate. It is not appropriate to provide a compliance schedule to
meet an effluent limitation based on a variance from water quality standards. Therefore, the State
provision needs to be modified to remove the possibility that a compliance schedule can be used
to meet an effluent limitation that is based on a variance from water quality standards.

38. Wis. Admin. Code NR § 106.38 contains a process through which the owner or operator of a
stabilization pond or lagoon system can obtain a variance from ammonia water quality criteria.
Variances require EPA approval. Therefore, the State provision should, but does not have to,
explain or reference Wisconsin’s process to seek EPA approval of proposed variances.

39. Wis. Admin. Code NR § 106.83(2) contains a process through which a discharger can obtain
a variance from chloride water quality criteria. Variances require EPA approval. Therefore, the
State provision should, but does not have to, explain or reference Wisconsin’s process to seek
EPA approval of proposed variances.

40. Wis. Admin. Code NR § 106.88(1) provides, in part, that Wisconsin may include a WQBEL
for chloride in a permit if such a limitation is deemed necessary in accordance with Wis. Admin.
Code NR § 106.85. Use of the word “may” in this provision appears to make the establishment
of a WOBEL discretionary. 40 C.F.R. § 122.44(d) mandates WQBELSs whenever the permit
issuing agency determines that a pollutant is present in a discharge at a level which will cause,
have a reasonable potential to cause, or contribute to an excursion beyond a water quality
criterion. Wisconsin must revise the rule to provide that a WQBEL shall be established when
such a limit is deemed necessary.

The same rule allows Wisconsin to include a compliance schedule in a permit even when a
discharger can meet a chloride WQBEL. 40 CF.R. § 122.47 allows compliance schedules in
permits when appropriate. It is not appropriate to include a compliance schedule in a permit
when a discharger can meet an effluent limitation upon issuance of the permit. Therefore, the
State provision must be modified to remove the possibility that a compliance schedule can be
used when a discharger can meet an effluent limitation upon issuance of the permit, or the State
should explain how its implementation of this provision is consistent with the described
limitation set out in the federal program requirement.

41. Wis. Admin. Code NR § 106.88(4) provides that effluent limitations based on acute criteria
shall be expressed as daily maxima and limitations based on chronic criteria shall be expressed
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as weekly averages. For continuous dischargers, 40 C.F.R. § 122.45(d) provides that effluent
limitations shall be expressed as seven-day average and average monthly limits for POTWs; and
maximum daily and average monthly limits for other dischargers. Under what authority can
Wisconsin supplement limits that are expressed in accordance with Wis. Admin. Code NR

§ 106.88(4) such that permits comply with the requirement of 40 C.F.R. § 122.45(d)? If such
authority does not exist, the response to this letter must include the State’s plan, with a schedule
and milestones, to bring its regulation into conformity with the federal rule.

42. The Wisconsin rules at Wis. Admin. Code NR §§106.89(2) and (3), provide that where
WQBELSs for chloride are deemed necessary pursuant to Wis. Admin. Code NR § 106.87(1),
whole effluent toxicity limitations (WET) may be held in abeyance during a source reduction
period if chloride exceeds a threshold of 2,500 mg/L, or if the effluent concentration is less than
2,500 mg/L but exceeds the calculated acute WQOBEL, where chloride is the sole source of acute
toxicity. 40 C.F.R. § 122.44(d)(1)(v) provides, in part, that limitations on WET are not necessary
when the permit-issuing agency demonstrates in the fact sheet or statement of basis for the
permit, using the procedures in 40 C.F.R. § 122.44(d)(1)(ii), that chemical-specific limitations
are sufficient to attain and maintain the applicable numeric and narrative water quality standards.
During discussions between EPA and WDNR, Wisconsin explained that it implements Wis.
Admin. Code NR §§ 106.89(2) and (3) in accordance with 40 C.F.R. § 122.44(d)(1)(v) with
respect to permits that contain a chemical-specific WQBEL for chloride. Please confirm that this
is the State’s approach. If corrective rulemaking is required to address a deficiency in the rule,
the State must explain in its response to this letter what timetable the State will follow to address
- the deficiency.

EPA’s review suggests that Wis. Admin. Code NR §§ 106.89(2) and (3) do not conform to the
CWA § 301(b)(1)(C) and 40 C.F.R. § 122.44(d) (requiring a WQBEL when a discharge will
cause, have a reasonable potential to cause, or contribute to an excursion beyond an applicable
water quality criterion expressed in terms of toxicity) when Wisconsin holds a WET limit in
abeyance because chloride exceeds a threshold but the permit does not contain a chemical-
specific WOBEL for chloride. Another interpretation would be that the State could implement
“held in abeyance” such that the permit includes the WET limit but compliance with the limit is
not required yntil the end of a compliance schedule. Therefore, in response to this letter, please
explain how Wisconsin implements Wis. Admin. Code NR §§ 106.89(2) and (3) when chloride
exceeds one or more of the specified thresholds, and provide the State’s explanation of how these
provisions are consistent with the federal requirement, or provide the State’s plan to correct these
provisions to make them consistent with the federal requirement.

43. The Wisconsin regulation at Wis. Admin. Code NR § 106.91 allows Wisconsin to set a
chloride limit, other than the WQBEL, when a POTW is not able to meet a WQBEL due to
indirect discharges from a public water system treating water to meet the primary maximum
contaminant levels specified in Wis. Admin. Code NR § 809. This rule does not conform to
CWA § 301(b)(1)(C) and 40 C.F.R. § 122.44(d). Therefore, the State provision must be modified
to be consistent with the federal requirement. To the extent that Wisconsin implements the rule
as a variance, such variances are subject to EPA approval.

44. (a) Wisconsin’s definition of “point source” in Wis. Admin. Code NR § 205.03(27) does not
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specify landfill leachate collection systems even though such systems are expressly included in
the federal definition in 40 C.F.R. § 122.2 [and applicable to state programs, see 40 C.F.R.

§ 123.2]. During discussions, WDNR explained that the agency has issued WPDES permits for
discharges from landfill leachate collection systems. In response to this letter, please provide an
explanation of Wisconsin’s authority to issue WPDES permits for landfill leachate collection
systems and provide the permit numbers for such permits and the names of the permitees.

(b) Wisconsin’s definition of “pollutant” in Wis. Admin. Code NR § 205.03(28) does not specify
filter backwash as a pollutant even though filter backwash is expressly enumerated as a pollutant
in 40 C.F.R. § 122.2 [and applicable to state programs, see 40 C.F.R. § 123.2]. In its response to
this letter, Wisconsin must explain how it will address the deficiency noted in this comment,
either through corrective rulemaking or by citing existing, specific authority in a written
explanation from the State’s Attorney General.

45. The federal regulation at 40 C.F.R. § 122.5 explains the effect of a permit. It includes permit
as a shield, use of a permit as an affirmative defense, prohibition of the use of a permit as a
property interest, and prohibition of the use of a permit as an authorization to injure persons or
property. This provision appears to have no equivalent in Wisconsin’s rules. In its response to
this letter, Wisconsin must explain how it will address the deficiency noted in this comment,
either through corrective rulemaking or by citing existing, specific authority in a written
explanation from the State’s Attorney General.

46. The federal regulation at 40 C.F.R. § 122.21(0) contains a provision for expedited variance
procedures or time extensions for filing requests for variances. The Wisconsin rules do not
contain this provision. Is this an instance where Wisconsin wishes to implement a more stringent
authorized program, or is this an oversight? In its response to this letter, Wisconsin should
explain that it implements a more stringent program or how it will address this comment, either
through corrective rulemaking or by citing existing, specific authority in a written explanation
from the State’s Attorney General.

47. Wisconsin’s regulations at Wis. Admin. Code NR § 205.07(1)(g) provide that the signatory
to a permit can be a “person authorized by one of those officers or officials and who has
responsibility for the overall operation of the facility or activity regulated by the permit.”
However, there is no requirement for how the authorization will be documented or any
requirements that apply. While EPA’s regulations at 40 C.F.R. § 122.22 do not require a
demonstration that a corporate officer has the requisite authority to sign permit documents,
Wisconsin’s regulations appear to allow non-corporate officers to sign such documents without
providing an accountable process for such delegation of authority. In its response to this letter,
Wisconsin should explain how it will address the deficiency noted in this comment, either
through corrective rulemaking or by citing existing, specific authority in a written explanation
from the State’s Attorney General.

48. Wisconsin’s regulations do not include permit “termination” as a consequence of violating
the permit, as provided by the federal regulations at 40 C.F.R. § 122.41(a). Wisconsin should
explain whether and how its rules are consistent with this federal requirement, even if the
specific terminology used in the State’s rules differ. If corrective rulemaking is required to
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address this deficiency, the State must explain in its response to this letter what timetable the
State will follow to address this potential deficiency.

49. The federal regulations at 40 C.F.R. § 122.41(1)(1)(i) require that a permitted facility must
provide notice where, because of an alteration or addition to a permitted facility, the facility may
meet one of the criteria for defining a new source (40 C.F.R. § 122.29(b)). Wisconsin should
explain how its provision at Wis. Admin. Code NR § 205.07(1)(q)(1) is equivalent to this federal
requirement. If corrective rulemaking is required to address this potential deficiency, the State
must explain in its response to this letter what timetable the State will follow.

50. Federal regulations at 40 C.F.R. § 124.5 (a) — (d) provide for termination of permits.
Wisconsin regulations do not appear to provide for permit termination. Specifically, the
Wisconsin regulations lack an equivalent provision for “notice of intent to terminate,” as
specified in 40 C.F.R. § 124.5(d). The State must explain how its regulations are consistent with
the federal requirement. If corrective rulemaking is required to address this deficiency, the State
must explain in its response to this letter what timetable the State will follow.

51. Federal regulations at 40 C.F.R. § 124.11 provide that “any interested person . . . may request
a public hearing, if no hearing has already been scheduled,” as long as the request is in writing
and states the nature of the issues proposed to be raised in the hearing. The regulation at 40
C.F.R. § 124.12 provides that a hearing shall be held if the Director finds on the basis of requests
that there is significant public interest in the draft permit. The Wisconsin rules governing public
hearings appear to be set out in Wis. Admin. Code NR § 203.10(5) and Wis. Stat. 283.49 (public
hearing), and limit hearing requests to those made by groups of five or more petitioners.
Wisconsin must explain how its provisions for allowing requests for hearing are consistent with
federal requirements. If corrective rulemaking is required to address this deficiency, the State
must explain in its response to this letter what timetable the State will follow to address this
potential deficiency.

52. Wis. Admin. Code NR § 216.21(2)(b) excludes access roads and rail lines from tier 2
category industries. They are included within the federal analog at 40 C.F.R. § 122.26(b)(14). In
its response to this letter, Wisconsin must explain how it will address the deficiency noted in this
comment, either through corrective rulemaking or by citing existing, specific authority in a
written explanation from the State’s Attorney General.

53. Wis. Admin. Code NR § 216.21(3)(e)(2) does not require that the facility submit its latitude
and longitude when certifying ‘no exposure.” This information is required under 40 C.F.R.

§ 122.26(g)(4)(ii). In its response to this letter, Wisconsin must explain how it will address the
deficiency noted in this comment, either through corrective rulemaking or by citing existing,
specific authority in a written explanation from the State’s Attorney General.

54. Wis. Admin. Code NR § 216.42(1) requires a permit for discharges from construction sites
that are one or more acre in size. However, Wisconsin does not include the requirement found in
40 C.F.R. § 122.26(b)(15)(i) that disturbances less than one acre, when part of a common plan of
development that disturbs more than one acre, also require permit coverage for discharges.
Wisconsin’s definition of “construction site” at Wis. Admin. Code NR § 216.002(2) includes
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common plan language but does not explicitly include areas less than one acre. In its response to
this letter, Wisconsin must explain how it will address the deficiency noted in this comment,
either through corrective rulemaking or in by citing existing, specific authority in a written
explanation from the State’s Attorney General.

55. Under 40 C.F.R. § 122.26(b)(2), illicit dischargers to an MS4 are defined as “any discharge
to a municipal separate storm sewer that is not composed entirely of storm water except
discharges pursuant to a NPDES permit. . . and discharges resulting from fire fighting activities.”
The State definition of illicit discharges appears to exempt many more classes of activities from
the definition. As a result, the requirement that MS4s identify illicit discharges pursuant to Wis.
Admin. Code NR § 216.07(3), appears less comprehensive, and therefore less stringent, than the
federal requirement found at 40 C.F.R. § 122.34(b)(iii), which requires MS4s to address all illicit
discharges “. . . which are [ ] found to be a significant contributor of pollutants to the [MS4].” In
its response to this letter, Wisconsin must explain how it will address the deficiency noted in this
comment, either through corrective rulemaking or by citing existing, specific authority in a
written explanation from the State’s Attorney General.

56. Wis. Admin. Code NR § 216.07(8) provides for an annual report. The rule does not include
the requirements of 40 C.F.R. § 122.34(g)(3)(v) pertaining to notice that the permittee is relying
on another government entity to satisfy some of the permit obligations. In its response to this
letter, Wisconsin must explain how it will address the deficiency noted in this comment, either
through corrective rulemaking or in a written explanation from the State’s Attorney General.

57. The annual report required by Wis. Admin. Code NR § 216.07 lacks provisions equivalent to
40 C.F.R. § 122.42(c)(2) (proposed changes to the storm water management programs that are
established as permit condition). In its response to this letter, Wisconsin must explain how it will
address the deficiency noted in this comment, either through corrective rulemaking or by cjting
existing, specific authority in a written explanation from the State’s Attorney General.

58. Wisconsin’s definition of “waters of the state” in Wis. Admin. Code NR §205.03(44) does
not refer to mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, or playa lakes.
These categories are included in the definition of “waters of the United States” as set out at 40
C.F.R. § 122.2, which includes these categories where “the use, degradation, or destruction of
which would affect of could affect interstate or foreign commerce including any such waters.”
Are the more specific categories in the federal definition included under the umbrella language
of Wis. Admin. Code NR § 205.03(44) which states “and other surface or groundwater, natural
or articial, public or private within the state or under its jurisdiction. . . .”? In its response to this
letter, Wisconsin must explain how it will address the potential deficiency noted in this
comment, either through corrective rulemaking or in a written explanation from the State’s
Attorney General citing existing, specific authority

59. Wisconsin appears to exempt from NPDES permitting “the disposal of solid wastes,
including wet or semi-liquid wastes, at a site or operation licensed pursuant to chs. NR 500 to
536, except as required for municipal sludge in ch. NR 204 or where storm water permit
coverage is required under ch. NR 216.” (Wis. Admin. Code NR § 200.02.) This exclusion goes
beyond those exclusions enumerated at 40 C.F.R. § 122.3. Wisconsin must explain whether the

EcoRights v. EPA (20-cv-06893) ED_003023_00058140-00020



State prohibits discharge of such materials and whether Wisconsin requires permits for such
discharges when they occur. If corrective rulemaking is required to address this deficiency, the
State must explain in its response to this letter what timetable the State will follow to address this
deficiency.

60. Wisconsin appears to exempt from NPDES permitting “discharges from private alcohol fuel
production systems as exempted in s. 283.61, Stats.” Wis. Admin. Code NR § 200.03(3)(f), and
Wis. Stat. § 283.61 provide that the exemption applies where the waste product “discharge or
disposal is confined to the property of the owner.” (Wis. Stat. § 283.61(2).) Does Wisconsin
allow the discharge exemption where waters of the United States are located within, or traverse
through, privately-owned property? In its response to this letter, Wisconsin must explain how it
will address the deficiency noted in this comment, either through statutory amendment,
corrective rulemaking, or by citing existing, specific authority in a written explanation from the
State’s Attorney General.

61. Wisconsin appears to lack rules that establish permit application requirements for the
following categories of dischargers: existing manufacturing, commercial, mining, and
silvicultural dischargers (40 C.F.R. § 122.21(g)); aquatic animal production facilities (40 C.F.R.
§ 122.21(i)); new sources and new discharges (40 C.F.R. § 122.21(k)); and facilities with cooling
water intake structures (40 CF.R. § 122.21(r)). Wisconsin must document where permit
application requirements for these categories of discharges are set out. If corrective rulemaking is
required to address a deficiency, the State must explain in its response to this letter what
timetable the State will follow.

62. Wisconsin regulations allow a permit to be “suspended,” an action that is not included in the
federal regulations (federal regulations provide for permit revocation and reissuance or permit
termination (40 C.F.R. § 122.41(f)). The federal regulations contemplate “revocation and
reissuance” as a separate action from termination for cause. Revocation and reissuance is
generally used if transfer of a permit (because of ownership change) is not appropriate or if there
has been a significant change in the nature of a discharge to warrant a new permit. The federal
regulations provide that a permit may be terminated for cause, as set out in 40 C.F.R. § 122.64. It
is unclear whether Wisconsin (which does not use the term “termination™) is able to exercise
equivalent authorities to those permit actions identified in 40 C.F.R. § 122.41(f). The State must
document the scope and basis of its authorities to cover the requirements in 40 C.F.R.

§ 122.41(f). If corrective rulemaking is required to address a deficiency, the State must explain in
its response to this letter what timetable the State will follow.

63. Wisconsin rules appear to lack a provision which allows the State to assess multiple
penalties for multiple instances of knowingly making false statements. This requirement is found
in the federal regulations at 40 C.F.R. § 123.27. Wisconsin must document where it has the
equivalent authority required to address cases involving multiple false statements. If corrective
rulemaking is required to address this deficiency, the State must explain in its response to this
letter what timetable the state will follow to address this deficiency.

64. Wisconsin does not appear to have a provision equivalent to 40 C.F.R. § 123.27(d), which
provides for public participation in the enforcement process (including provisions to allow
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intervention as of right in any civil or administrative action; or assurance that the State will
provide written responses to requests to investigate and respond to citizen complaints, provide
for permissive intervention, and provide public notice and comment on proposed settlements).
Wisconsin must document where it has the equivalent authority required by 40 C.F.R.

§ 123.27(d). If corrective rulemaking is required to address this deficiency, the State must
explain in its response to this letter what timetable the State will follow to address this
deficiency.

65. Federal regulations require the preparation of a draft permit where a state determines to
proceed to permit issuance following receipt of a complete permit application. Wisconsin
appears to lack provisions equivalent to 40 C.F.R. § 124.6, which provides the informational and
procedural requirements for preparation of a draft permit. The State must document where it has
the equivalent authority required by 40 C.F.R. § 124.6. If corrective rulemaking is required to
address this deficiency, the State must explain in its response to this letter what timetable the
State will follow to address this deficiency.

66. Federal regulations require the preparation of a fact sheet for every NPDES facility or
activity, with fact sheet contents and processes outlined in 40 C.F.R. §§ 124.8 and 124.56.
Wisconsin appears to require fact sheets only for discharges having a volume of more than
500,000 gallons/day (and no fact sheets are required for storm water dischargers). Wisconsin
must explain whether and how it has the authority to meet the requirements of 40 C.F.R.

88 124.8 and 124.56. If corrective rulemaking is required to address this deficiency, the State
must explain in its response to this letter what timetable the State will follow to address this
deficiency.

67. The Wisconsin rules for small MS4s do not contain provisions equivalent to 40 C.F.R.

§ 122.34(g)(1) (required storm water management program evaluation) and (2) (records must be
available to the public). In its response to this letter, Wisconsin must explain how it will address
the deficiency noted in this comment, either through corrective rulemaking or by citing existing,
specific authority in a written explanation from the State’s Attorney General.

68. The CWA requires that effluent limitations will be established “in no case later than 3 years
after the date such limitations are established, and in no case later than March 31, 1989.” 33
U.S.C. § 1311(b)(2)(F). Wisconsin law requires effluent limitations to be established “not later
than 3 years after the date effluent limitations are established, but in no case before July 1, 1984
or after July 1, 1987. Wis. Stat. § 283.13(2)(f). The State must explain the basis for the
discrepancy of dates given in the State provision. If a statutory amendment is required to address
this deficiency, the State must explain in its response to this letter what timetable the State will
follow to address this deficiency.

69. Wisconsin law appears to allow the State to waive compliance with any requirement in Wis.
Stat. § 283 to prevent an emergency threatening public health, safety, or welfare. This exemption
is not provided for in the federal program. State staff explained that they do not believe this
provision has ever been implemented. The State must explain the intent of the provision and how
this exemption is consistent with the federal program. If statutory amendment is required to
address this deficiency, the State must explain in its response to this letter what timetable the
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State will follow to address this deficiency.

70. Wis. Admin. Code NR §106.05(8) provides that a permittee may request “alternative limits”
when an analytical test method is not sufficiently sensitive, despite a determination by the State
that the discharge may cause or contribute to an excursion beyond the applicable water quality
standards. Any permit that included such limits would not conform to § 301(b)(1)(C) of the
Clean Water Act and 40 C.F.R. § 122.44(d). In its response to this letter, Wisconsin must explain
how it will address the deficiency noted in this comment, either through corrective rulemaking or
by citing existing, specific authority in a written explanation from the State’s Attorney General.

71. Wis. Admin. Code NR § 106.06(2) contains a note expressing the State’s intent to develop a
rule to phase-out mixing zones for existing dischargers of bioaccumulative chemicals of concemn
(BCC). Wisconsin must establish such a rule for discharges within the Great Lakes basin. Under
40 C.F.R. Part 132, such mixing zones for Great Lakes dischargers are being phased out
beginning in November 2010. In its response to this letter, Wisconsin needs to provide a plan,
with a schedule and milestones, for revising the rule to phase out mixing zones for BCCs.

72. When calculating effluent limitations, Wis. Admin. Code NR §§ 106.06(4)(c)(5), (8), and
(10) mandate that the State allow the discharge to be diluted with a defined quantity of the
receiving water. These provisions appear to allow continued violations of water quality standards
when the receiving waters are impaired for a pollutant that is present in a discharge. In addition,
it is unclear whether the dilution mandate is subject to, and constrained by, the mixing zone
provisions in Wis. Admin. Code NR § 102.05(3). In its response to this letter, Wisconsin needs
to explain how it will address the deficiency noted in this comment, either through corrective
rulemaking or in a written explanation from the State’s Attorney General. A written opinion of
the State Attorney General must include an identification of the authority under which the State
will set effluent limitation which are derived from and comply with water quality standards, as
required by § 301(b)(1)(C) of the CWA and 40 C.F.R. § 122.44(d), the provisions of

§8 106.06(4)(c), (5), and (8) notwithstanding.

73. Wis. Admin. Code NR §§ 106.06(4)(c) 5 and 10 mandate that the State provide time for a
discharger to complete mixing demonstrations. These provisions are contrary to the federal
regulation at 40 C.F.R. § 122.47 to the extent that they require the time to be included in a
compliance schedule in a permit. Please clarify whether the rules require the State to provide
time before permit issuance or as a compliance schedule. If corrective rulemaking is required, the
State must explain in its response to this letter what timetable the State will follow to address this
deficiency.

74. Wis. Admin. Code NR §§ 106.08 and 106.09 mandate that the State include effluent
limitations for whole effluent toxicity (WET) when it determines that such limits are necessary
based on an evaluation of five or more samples. The rule includes a procedure for assessing
effluent variability in this circumstance. The rule allows limitations for WET when fewer than
five samples are available, but it does not include procedures that the State will use to assess
variability in this circumstance. Wisconsin needs to revise the rule to mandate limitations when it
determines, based on four or fewer samples, that a discharge will cause, have a reasonable
potential to cause, or contribute to an excursion above a WET criterion. In addition, the State
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needs procedures for assessing effluent variability when four or fewer samples exist. See 40
C.FR. § 122.44(d). If corrective rulemaking is required to address this deficiency, the State
must explain in its response to this letter what timetable the State will follow to address this
deficiency.

75. Wisconsin law at Wis. Stat. § 227.10(2m) was recently amended to provide that “No agency
may implement or enforce any standard, requirement, or threshold, including as a term or
condition of any liecnse issued by the agency, unless that standard, requirement, or threshold is
explicitly required or explicitly perm1tted by statute or by a rule that has been promulgated in
accordance with this subchapter.”® The response to this letter must include a statement from the
Attorney General explaining the relationship between the limitation in Wis. Stat. § 227.10(2m),
the permitting and enforcement provisions set forth in Wis. Stat. § 283 and the applicable
administrative code provisions, and the federal requirements for permitting and enforcement
authority for state NPDES permit programs set out in 40 C.F.R. §§ 123.25 and 123.27. If
corrective legislation or rulemaking is required to ensure that the State has permitting and
enforcement authority commensurate with 40 C.F.R. §§ 123.25 and 123.27, the State must
explain in its response to this letter the timetable and milestones the State will follow to address
this potential deficiency.

62011 Wis. Act 21, § 1r (May 23, 2011).
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New Chemical Test Methods

ASTM D6508, Dissolved Inorganic Anions by Capillary lon Electrophoresis.

QuikChem Method 10-204-00-1-X, Cyanide using MICRO DIST and flow injection analysis.
Kelada-01, Automated Methods for Total Cyanide, Acid Dissociable Cyanide, and Thiocyanate.
Method CP-86.07, Chlorinated Phenolics by In situ Acetylation and GC/MS.

EPA Method 245.7, Mercury by Cold Vapor Atomic Fluorescence Spectrometry.

Standard Methods 4500-Cl, Chlorine by Low Level Amperometry.

ASTM D6888-04 Available Cyanide by Ligand Exchange-FIA.

ASTM D 6919-03, Cations and Ammonium in by lon Chromatography.

Standard Method 4500-CI-D. Chloride by Potentiometry.

ASTM D512-89 Chloride by lon Selective Electrode.

Standard Method 4500-CN-F, Cyanide by lon Selective Electrode.

ASTM D2036-98 A, Cyanide by lon Selective Electrode.

Standard Method 4500-S2-G, Sulfide by lon Selective Electrode.

ASTM D4658-92, Sulfide by lon Selective Electrode.

Standard Method 4500-NO3-D, Nitrate by lon Selective Electrode.

Method D99-003, Free Chlorine by Color Comparison Test Strip.

Method OIA-1677, DW Available Cyanide by Ligand Exchange_FIA.

Radium-226 and 228 by Gamma Spectrometry.

EPA Method 327.0, Chlorine Dioxide by Colorimetry.

EPA Method 300.1 for Anions.

EPA Method 552.3 for Dalapon.

Determination of Radium-226 and Radium-228 in Drinking Water by Gamma-ray Spectrometry
Using HPGE or Ge{Li) Detectors.

Updated Chemical Test Methods

Method 200.2,Total Recoverable Elements Digestion.

Method 200.8, Metals by inductively Coupled Plasma-Mass Spectrometry.

Method 200.9, Metals by Stabilized Temperature Graphite Furnace Atomic Absorption.
Method 218.6, Hexavalent Chromium by lon Chromatography.

Method 300.0, Inorganic Anions by lon Chromatography.

Method 353.2, Nitrate and Nitrite by Colorimetry.

Revisions to Methods 180.1, 200.7, 245.1, 335.3, 350.1, 351.2, 353.2, 365.1, 375.2, 410.4,
and 420.4

Updated Versions of Currently Approved Methods

This rule approved about 200 updated methods, including:

An errata sheet for the whole effluent toxicity manuals.

74 newer versions of ASTM methods.

88 newer versions of Standard Methods from the 18th, 19th and 20th editions, but not the 21st.

19 methods published in the 16th edition of Official Methods of Analysis of AOAC International,
1995

Method Modifications, Analytical Requirements, and Reporting Requirements

The final rule includes a new section to introduce greater flexibility in the use of approved methods

The section describes the circumstances in which approved methods may be modified and the requirements
that analysts must meet to use these modified methods in required measurements without prior EPA
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approval

Sample Collection, Preservation, and Holding Time Requirements,

The rule includes many detailed changes to Table I, including:
The general sample preservation temperature from has changed 4 Cto < 6.00C.

For metals other than boron, hexavalent chromium, and mercury, the EPA will allow sample
preservation with nitric acid 24 hours prior to analysis. In other words, acid preservation in the
field for metals is not required.
Clarification that the start of a helding time for a grab sample would start at the time of sample
collection. The holding time for a composite sample would start at the time the last grab sample

component is collected

Withdrawal of Methaods

The rule deletes Methods 612 and 625 as approved procedures for 1,2-dichlorobenzene, 1,3-
dichlorobenzene, and 1,4-dichlorobenzene, and withdraws approval for all oil and grease methods that use
Freon-113 as an extraction solvent.. In addition, the rule withdraws 105 methods contained in the EPA’s
Methods for the Chemical Analysis of Water and Wastes for which approved alternatives published by
voluntary consensus standards bodies {i.e., ASTM and Standard Methods) are available. The methods that
are deleted are listed below:

110.1
110.2
110.3
130.2
150.1
160.1
160.2
160.3
160.5
170.1
202.1
202.2
204.1
204.2
206.2
206.3
206.4
208.1

360.2
365.2
370.1
375.1
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208.2
210.1
210.2
212.3
2131
213.2
215.1
215.2
218.1
218.2
218.3
218.4
219.1
219.2
2201
220.2
2311
2351

375.3
3754
376.1
376.2

236.1
236.2
239.1
239.2
242.1
243.1
243.2
246.1
246.2
249.1
249.2
252.1
253.1
255.1
258.1
265.1
267.1
270.2

377.1
405.1
410.1
410.2

272.1
272.2
273.1
279.1
282.1
282.2
283.1
286.1
286.2
289.1
305.1
310.1
320.1
325.1
325.2
3253
330.1
330.2

413.1
415.1
425.1

330.3
330.4
330.5
335.1
335.2
335.3
340.1
340.2
340.3
350.2
350.2
350.3
3513
3514
353.1
353.3
354.1
360.1
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Message

From: Schiermeyer, Corry [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B0332276A9784253A5A78F39ECCF1F29-SCHIERMEYER]

Sent: 9/25/2019 4:58:54 PM

To: Mejias, Melissa [mejias.melissa@epa.gov]

Subject: RE: Water

Just making sure we didn't miss one!

————— original Message-----

From: Mejias, Melissa <mejias.melissa@epa.gov>
Sent: Wednesday, September 25, 2019 12:56 PM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Subject: RE: water

That is correct. All other violations have been removed.

————— original Message-----

From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Sent: Wednesday, September 25, 2019 12:55 PM

To: Mejias, Melissa <mejias.melissa@epa.gov>
Subject: RE: water

This letter still says 'violations' in the last paragraph. Is that correct?

————— original Message-----

From: Mejias, Melissa <mejias.melissa@epa.gov>

Sent: Wednesday, September 25, 2019 10:53 AM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block, Molly <block.molly@epa.gov>; Beach,
Christopher <beach.christopher@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>
Subject: RE: water

of course, please find the letter attached. The date needs to be amended.

————— original Message-----

From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

Sent: Wednesday, September 25, 2019 10:49 AM

To: Block, Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>; Mejias, Melissa
<mejias.melissa@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>

Subject: RE: water

Mel...could you send us all what you sent Beth?

————— original Message-----

From: Block, Molly <block.melly@epa.gov>

Sent: Wednesday, September 25, 2019 10:48 AM

To: Beach, Christopher <beach.christopher@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

Subject: RE: water

Can you forward my way so I can get cracking on a script for susan?

————— original Message-----

From: Beach, Christopher

Sent: Wednesday, September 25, 2019 10:06 AM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; Block, Molly <block.molly@epa.gov>

Subject: Re: water

I sent it home with AW last night. Trying to figure out if he looked at it yet.

Sent from my iPhone

> On Sep 25, 2019, at 8:59 AM, Schiermeyer, Corry <schiermeyer.corry@epa.gov> wrote:
>

> Do we have an updated water release with quote?

>

> Molly needs it. I will get her the final letter.

>
>

Sent from my 1iPhone
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>
>> On Sep 24, 2019, at 10:29 AM, McFaul, Jessica <mcfaul.jessica@epa.gov> wrote:

>>

>> This is the most recent version of the release that I edited and sent back to Doug, based on AAW's
comments below. Doug could say whether AAW has seen this version. Jess

>>

>> ——--= Ooriginal Message-----

>> From: McFaul, Jessica

>> Sent: Monday, September 23, 2019 1:31 PM

>> To: Benevento, Douglas <benevento.douglas@epa.gov>

>> Cc: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

>> Subject: RE: water

>>
>> Edits incorporated (plus one more from me for consideration). Looping Corry for her awareness. Jess
>>

>> —mm-- original Message-----

>> From: Benevento, Douglas <benevento.douglas@epa.gov>

>> Sent: Monday, September 23, 2019 12:10 PM

>> To: McFaul, Jessica <mcfaul.jessica@epa.gov>

>> Subject: FwW: water

>>

>>

>>

>> ~—mm—- original Message-----

>> From: adml5.arwheeler.email <adml5.arwheeler.email@epa.gov>
>> Sent: Monday, September 23, 2019 11:36 AM

>> To: Benevento, Douglas <benevento.douglas@epa.gov>; Jackson, Ryan <jackson.ryan@epa.gov>
>> Subject: water

>>
>> On press release, my quote after obligation add a parenthetical (receiving its delegated autherity in
19xx)

>>

>> Last sentence of quite has a typo, rewrite it to say

>>

>> “If Ccalifornia does not step up to its delegated responsibilities then EPA will be forced to take
actions.”

>>

>> Sent from my iPhone
>> <09-23-2019 - DRAFT RELEASE - Water letter to CA AAW EDITS.docx>
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Message

From: Schiermeyer, Corry [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B0332276A9784253A5A78F39ECCF1F29-SCHIERMEYER]

Sent: 9/25/2019 3:38:57 PM

To: Schiermeyer, Corry [schiermeyer.corry@epa.gov]

Subject: Re: Water

Date is up in the air now...today or tomorrow. Ryan needs to make a decision on what time to transmit. I
suggested 5:30am tomorrow.

I need it today...I can share the PDF unsigned version on an embargo, but will need final signed before
Spm.

Ask Ryan about autopen
Sorry...OPA has media lead..not letter lead, but having this final impacts what we have planned!

Thank you!

Sent from my iPhone
> On Sep 25, 2019, at 11:32 AM, white, Elizabeth <white.elizabeth@epa.gov> wrote:

>
> What time do you need this by? It's going to take some time to edit this again. Does it need to be
autopenned or is the Administrator signing it? Date today?

>
Beth white

>

> Director, Office of the Executive Secretariat

> U.S. Environmental Protection Agency

> (202} 564-1781 direct

> E Ex. 6 Personal Privacy (PP) : cell

>

> ————- original Message-----

> From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

> Sent: Wednesday, September 25, 2019 11:15 AM

> To: white, Elizabeth <white.elizabeth@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>; Block, Molly
<block.mo1ly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>
> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

> Subject: RE: water

>

> Yes...it has changed since Monday...

>

> ————- original Message-----

> From: white, Elizabeth <white.elizabeth@epa.gov>

> Sent: Wednesday, September 25, 2019 11:13 AM

> To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>; Block,
Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

> Subject: RE: water

>
> We did this letter Monday. Please see attached. Ryan has the original. Has this letter changed since
Monday?

Beth white
Director, office of the Executive Secretariat U.S. Environmental Protection Agency
(202).564-1781 direct

|
i Ex. 6 Personal Privacy (PP) : cell

VVVVYVYV

v

————— original Message-----

From: Schiermeyer, Corry <schiermeyer.corry@epa.govs>

> Sent: Wednesday, September 25, 2019 11:11 AM

> To: White, Elizabeth <white.elizabeth@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>; Block, Molly
<block.mo1ly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

> Subject: RE: water

>

> This is a different Tetter. This letter is to the Governor about water. The letter we released
yesterday/Monday was to CARB and on air issues.

>

> This Tetter should be dated for September 26 as we will be transmitting early, early tomorrow morning.
>

v
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> Thank you!

> ————- original Message-----

> From: White, Elizabeth <white.elizabeth@epa.gov>

> Sent: Wednesday, September 25, 2019 11:09 AM

> To: Mejias, Melissa <mejias.melissa@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block,
Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

> Subject: RE: water

>
> So is this the same Tetter we did the other day? I take it this letter changed since Monday? And this
is the one that is going to the Governor?

Beth white
Director, Office of the Executive Secretariat U.S. Environmental Protection Agency
(202) _564-1781 direct

i
i Ex. 6 Personal Privacy (PP) i cell
i i

VVVYVVYV

> ————- original Message-----

> From: Mejias, Melissa <mejias.melissa@epa.gov>

> Sent: Wednesday, September 25, 2019 10:53 AM

> To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Block, Melly <block.molly@epa.gov>; Beach,
Christopher <beach.christopher@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>
> Subject: RE: water

>

> Of course, please find the letter attached. The date needs to be amended.

>

> ————- original Message-----

> From: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

> Sent: Wednesday, September 25, 2019 10:49 AM

> To: Block, Molly <block.molly@epa.gov>; Beach, Christopher <beach.christopher@epa.gov>; Mejias, Melissa
<mejias.melissa@epa.gov>

Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; White, Elizabeth <white.elizabeth@epa.gov>

Subject: RE: water

VVVVY

Mel...could you send us all what you sent Beth?

v

————— original Message-----

From: Block, Molly <block.molly@epa.gov>

Sent: Wednesday, September 25, 2019 10:48 AM

To: Beach, Christopher <beach.christopher@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>
Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>

Subject: RE: water

Can you forward my way so I can get cracking on a script for susan?

VVVVVVVYV

> ——m—- original Message-----

> From: Beach, christopher

> Sent: Wednesday, September 25, 2019 10:06 AM

> To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>

> Cc: McFaul, Jessica <mcfaul.jessica@epa.gov>; Block, Molly <block.melly@epa.gov>
> Subject: Re: water
>
>
>
>

I sent it home with AW Tast night. Trying to figure out if he looked at it yet.

Sent from my 1iPhone

§> Oon Sep 25, 2019, at 8:59 AM, schiermeyer, Corry <schiermeyer.corry@epa.gov> wrote:
ii Do we have an updated water release with quote?

;i Molly needs it. I will get her the final letter.

ii Sent from my iPhone

ii> on Sep 24, 2019, at 10:29 AM, McFaul, Jessica <mcfaul.jessica@epa.gov> wrote:

>>>

>>> This is the most recent version of the release that I edited and sent
>>> back to Doug, based on AAW's comments below. Doug could say whether
>>> AAW has seen this version. Jess

>>>

>>> —---= original Message-----

>>> From: McFaul, Jessica

>>> Sent: Monday, September 23, 2019 1:31 PM

>>> To: Benevento, Douglas <benevento.douglas@epa.gov>

>>> Cc: Schiermeyer, Corry <schiermeyer.corry@epa.govs>

>>> Subject: RE: Water
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>>>

Looping

>>> Edits incorporated (plus one more from me for consideration).
>>> Corry for her awareness. Jess

>>>

>>> —m—mm original Message-----

>>> From: Benevento, Douglas <benevento.douglas@epa.gov>

>>> Sent: Monday, September 23, 2019 12:10 PM

>>> To: McFaul, Jessica <mcfaul.jessica@epa.gov>

>>> Subject: FW: Water

>>>

>>>

>>>

>>> —m—mm original Message-----

>>> From: adml5.arwheeler.email <adml5.arwheeler.email@epa.gov>
>>> Sent: Monday, September 23, 2019 11:36 AM

>>> To: Benevento, Douglas <benevento.douglas@epa.gov>; Jackson, Ryan
>>> <jackson.ryan@epa.gov>

>>> Subject: water

>>>

>>> 0On press release, my quote after cbligation add a parenthetical
>>> (receiving its delegated authority in 19xXX)

>>>

>>> Last sentence of quite has a typo, rewrite it to say

>>>

>>> “If california does not step up to its delegated responsibilities then EPA will be forced to take
actions.”

>>>

>>> Sent from my iPhone

>>> <09-23-2019 - DRAFT RELEASE - Water letter to CA AAW EDITS.docx>
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Message

From: Shimkin, Martha [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=179C76DD15584E87AF889201656C9F9F-SHIMKIN, MARTHA]

Sent: 8/12/2019 1:43:30 PM

To: Sylvester, Francis [Sylvester.Francis@epa.gov]

Subject: FW: IMPORTANT -- need response by tomorrow afternoon

In case | did not share — we decided to hold this until Monday. Sally has the lead for it. | think. I'll double-check with her.
Martha Shimkin
Acting Deputy Director

Office of Wastewater Management
(202) 564-1573

From: Shimkin, Martha

Sent: Thursday, August 08, 2019 3:26 PM

To: Sylvester, Francis <Sylvester.Francis@epa.gov>

Subject: Re: IMPORTANT -- need response by tomorrow afternoon

Excellent. | want to take a little more time to read it but | can send later today or tomorrow. | will mention that | have a
list of the cities but not share unless requested

Thanks for this.
Sent from my iPhone

On Aug 8, 2019, at 2:43 PM, Sylvester, Francis <&ylvester Francis@iepa.gov> wrote:

Here is the list, courtesy of Jackie Clark, if needed at any point in time.

Frank Sylvester

U.S. Environmental Protection Agency
Office of Wastewater Management
Desk: (202) 564-1279

N{obile: E Ex. 6 Personal Privacy (PP) :

svivester francisiena gov

From: Shimkin, Martha <$himkin Martha@epa.gov>

Sent: Thursday, August 08, 2019 1:59 PM

To: Sylvester, Francis <&Gylvaster. Francis@epa.gov>

Subject: Re: IMPORTANT -- need response by tomorrow afternoon

| could just say that we have access to them if wanted.

Sent from my iPhone

On Aug 8, 2019, at 1:55 PM, Sylvester, Francis <5ylvester. Francisi@epa.gov> wrote:

| think we could, yes. Do you want them first or do you want to send what we have now
and follow up (and | can work concurrently with WPD to pull out those cities into a list)?

Frank Sylvester
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U.S. Environmental Protection Agency
Office of Wastewater Management
Desk: (202) 564-1279

Mobile: : Ex. 6 Personal Privacy (PP) :

sybvester francislaepa.goy

From: Shimkin, Martha <Shimkin. Martha@epa.gov>

Sent: Thursday, August 08, 2019 1:54 PM

To: Sylvester, Francis <&ylvester Francis@epa, gov>

Subject: Re: IMPORTANT -- need response by tomorrow afternoon

Do you know if we can get the names of cities or towns for number 3.7?

Sent from my iPhone

On Aug 8, 2019, at 1:47 PM, Sylvester, Francis <Sylvester Francis@epa.gov> wrote:

Martha,

Attached is a set of answers from WPD for your review before passing
along to Lee.

Below is the text from the attachment:

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

Frank Sylvester

U.S. Environmental Protection Agency
Office of Wastewater Management
Desk: (202) 564-1279

Mobile: : Ex. 6 Personal Privacy (PP) |

svivestor Tancisera.goy

From: Shimkin, Martha <5himkin. Martha@epa.gov>

Sent: Wednesday, August 07, 2019 10:04 AM

To: Sylvester, Francis <Syivester. Francis@epa.gov>; Farris, Erika D.
<Farris Erikai@epa.gov>

Subject: RE: IMPORTANT -- need response by tomorrow afternoon

Thanks. If they need to connect with the region, just let me know and I'll
talk with Lee.

Martha Shimkin

Acting Deputy Director

Office of Wastewater Management
(202) 564-1573

From: Sylvester, Francis <Sylvester.Francis@ens.gov>

Sent: Wednesday, August 07, 2019 9:54 AM

To: Shimkin, Martha <Shimkin. Martha@®epa.gov>; Farris, Erika D.
<Farris.Erika@epa.gov>

Subject: RE: IMPORTANT -- need response by tomorrow afternoon

These seem fine but we don’t think we’ll have all the answers. | can
direct WPD to connect with Enforcement. Sending along momentarily...

Frank Sylvester

U.S. Environmental Protection Agency
Office of Wastewater Management
Desk: (202) 564-1279

1\/[0bﬂe: E Ex. 6 Personal Privacy (PP) i

sybvester francislepa.gov

From: Shimkin, Martha <Shimkin. Martha@epa.gov>
Sent: Wednesday, August 07, 2019 9:49 AM
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To: Sylvester, Francis <Sylvester. Francis@epa.gov>; Farris, Erika D.
<Farris. Erika@epa.gow>
Subject: IMPORTANT -- need response by tomorrow afternoon

Can one of you work with WPD to pull together answers | response to
an Administrator question on CA and compliance? The questions below
are what Lee asked. Take a look before sending to WPD to make sure
they make sense? We may be able to provide better clarity in the
guestions.

The Administrator was asked by CA Congressional delegation, about
CSO/SS50s out of compliance. Lee Forsgren asked OWM to provide a
response on the following questions. He asked for this by tomorrow
afternoon and that; Ex. 5 Deliberative Process (DP) iLet me

;i Ex. 5 Deliberative Process (DP)

This is a request for high-level response that will be used to discuss with
the Administrator or share with the Administrator.

Let me know if you have questions.
Thanks.

Martha Shimkin

Acting Deputy Director

Office of Wastewater Management
(202) 564-1573

<California Compliance Questions.docx>

<CA 4952 Current Compliance Status SNC Only.xlsx>
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Message

From: Schiermeyer, Corry [schiermeyer.corry@epa.gov]

Sent: 10/29/2019 9:42:59 PM

To: Bodine, Susan [bodine.susan@epa.gov]; Benevento, Douglas [benevento.douglas@epa.gov]; Voyles, Travis
[Voyles.Travis@epa.gov]; Forsgren, Lee [Forsgren.Lee@epa.gov]; Brazauskas, Joseph [brazauskas.joseph@epa.gov]

CC: Rodrick, Christian [rodrick.christian@epa.gov]; Frye, Tony {(Robert) [frye.robert@epa.gov]; Carter, Brittany S.

[carter.brittanys@epa.gov]; Cory, Preston [Cory.Preston@epa.gov]; Willey, Katharine [willey katharine@epa.gov]
Subject: RE: CA Delegation Letters

This should address our points...until we are ready to send official responses.
EPA Spokesperson:

EPA is reviewing the responses from California to our oversight letters on their failures to comply with the
Clean Water Act and the Safe Drinking Water Act, as well as their failure to submit approvable State
Implementation Plans that would bring them into attainment with federal air quality standards. Because
California has the worst air quality in the nation along with other serious environmental challenges, we stand
ready to assist the State in addressing these very serious concerns to ensure the protection of public health and
the environment for all Californians. As is evident from the October 2, 2019, Notice of Violation sent to the San
Francisco Public Utility Commission, EPA also is ready to step in to address the approximately one and a half
billion gallons of combined sewage annually discharged onto beaches and other sensitive areas, including areas
where recreation takes place.

Background note: California leads the nation with backlogged SIPs and we have made it a priority to eliminate

this backlog which have built up over many years.
See below...California currently has 127 backlogged SIPs. Arizona has the second most with 36.

State Number of Backlogged SIPs
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MN
MO
MS
MT
NC
ND
NE
NH
NJ
NM
NV
NY 18
OH 3
OK 8
OR 5
9
1
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PA
RI
SC 11
SD 1
TN 4
X 4
uTt 12
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VT
WA
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AAY
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From: Bodine, Susan <bodine.susan@epa.gov>

Sent: Tuesday, October 29, 2019 5:38 PM

To: Benevento, Douglas <benevento.douglas@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Voyles,
Travis <Voyles.Travis@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; Brazauskas, Joseph
<brazauskas.joseph@epa.gov>

Cc: Rodrick, Christian <rodrick.christian@epa.gov>; Frye, Tony (Robert) <frye.robert@epa.gov>; Carter, Brittany S.
<carter.brittanys@epa.gov>; Cory, Preston <Cory.Preston@epa.gov>; Willey, Katharine <willey.katharine@epa.gov>
Subject: RE: CA Delegation Letters

From: Benevento, Douglas <bensvento. douglas@epa.gowy>

Sent: Tuesday, October 29, 2019 5:27 PM

To: Schiermeyer, Corry <schiermever.corry@epa gov>; Vovles, Travis <Vovies Travis@ena.gov>; Forsgren, Lee
<Forsgren.lssdepa gov>; Bodine, Susan <bodine.susan@epa.goy>; Brazauskas, Joseph <brazauskas.ioseph@epa gow>
Cc: Rodrick, Christian <rodrick. christian@epa.sov>; Frye, Tony (Robert) <frye roberii@epa gov>; Carter, Brittany S.
<carter.brittanysi@epa.zov>; Cory, Preston <Cory. Prestondepa,.gov>; Willey, Katharine <wiiley katharine@epa.gov>
Subject: RE: CA Delegation Letters
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My thoughts. Please edit as you see fit.

From: Schiermeyer, Corry <schisrmeyer corry@epa.gov>

Sent: Tuesday, October 29, 2019 4:52 PM

To: Voyles, Travis <¥ovies Travisifepa.zov>; Forsgren, Lee <Forsgren.leedena.gov>; Bodine, Susan
<bodine.susan@epa.govy>; Benevento, Douglas <bensvento.douglas@epa.goy>; Brazauskas, Joseph
<brazauskas.ioseph@epa.gov>

Cc: Rodrick, Christian <rodrick christian@epa.gow>; Frye, Tony (Robert) <fryve reheri@epa.gov>; Carter, Brittany S.
<carter.brittanys@eps.gov>; Cory, Preston <Cory. Preston®@epa. gov>; Willey, Katharine <willey. katharinefepa.gov>
Subject: RE: CA Delegation Letters

In the mean time, this is what we are proposing using to reply until we have an official response:

= EPA is reviewing the responses from California to our oversight letters related to the public health
concerns arising from their implementation of the Clean Water Act and the Safe Drinking Water
Act, as well as their failure to submit asy approvable State Implementation Plans that would bring
them into attainment with federal air quality standards. Indeed California leads the nation with
backlogged SIPs and we have made it a priority to eliminate thug backlog which have built up over
many years. Because California has the worst air quality in the nation along with other serious
environmental challenges, and we stand ready to assist the State in addressing these very serious
concerns to ensure the protection of public health and the environment for all Californians. As is
evident from the October 2, 2019, Notice of Violation sent to the San Francisco Public Utility
Commission, EPA also is ready to step in to address the approximately one and a half billion gallons
of combined sewage annually discharged onto beaches and other sensitive ares, mcluding areas
where recreation takes place.

From: Voyles, Travis <¥ovies. Travis@epa.gov>

Sent: Tuesday, October 29, 2019 4:46 PM

To: Forsgren, Lee <Forsgren.Lee@epa.gov>; Bodine, Susan <hodine susan@epa.zov>; Benevento, Douglas
<hsnsvento.douslas@epagov>; Schiermeyer, Corry <schisrmeyer corrvidepa.gov>; Brazauskas, Joseph
<brazauskas.joseph@sepa.gov>

Cc: Rodrick, Christian <rodrick.christian®@ena.zov>; Frye, Tony (Robert) <frye.robert@epa povs; Carter, Brittany S.
<gartsr.brittanvs@espagovw>; Cory, Preston <Cory. Prestondepa gov>; Willey, Katharine <willey katharine@epa.gov>
Subject: RE: CA Delegation Letters

Hey Everyone—OPA just got a press inquiry about California’s response to the Agency’s actions and a 10/25 letter from
CalEPA was referenced along with the letter from SF Water and CARB that I have previously provided.

I’'m checking on this 10/25 CalEPA letter to ensure it is processed and claimed by my oversight team the same as the
previous ones, but this was the first I had seen of it. I’ve attached a copy of it here for your reference.

Travis Voyles
(202) 564-6399

From: Voyles, Travis

Sent: Monday, October 14, 2019 5:00 PM

To: Forsgren, Lee <Forsgren.lese@epa.goy>; Bodine, Susan <bgdine susan@epa.zow>; Benevento, Douglas
<besnevento.douglazs@epa.gov>

Cc: Rodrick, Christian <rodrick christian@epa.gov>; Frye, Tony (Robert) <frve.rohert@epa.pov>; Carter, Brittany S.
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<carter.brittanvs@epa.gov>; Cory, Preston <Cory. Preston@epa. gov>; Willey, Katharine <willey katharine @epa gov>
Subject: RE: CA Delegation Letters

Another one from last week—specifically about the SIPs from CARB/Mary Nichols.

Travis Voyles
(202) 564-6399

From: Voyles, Travis

Sent: Friday, October 11, 2019 5:47 PM

To: Forsgren, Lee <Forsgren.lee@epa.gov>; Bodine, Susan <bodine susandlepa.gov>; Benevento, Douglas
<heneventodouslas@epa.gov>

Cc: Rodrick, Christian <rodrick. christian@epa.sov>; Frye, Tony (Robert) <frye roberii@epa gov>; Carter, Brittany S.
<garter.brittanys@epa.zov>

Subject: RE: CA Delegation Letters

Somehow missed this one along with the former EPA employees/EIP one—This one is also from EIP, but directed at AW.

Includes a list of 429 major sources in significant noncompliance because of either violating their discharge limits in their
permits or failing to meet deadlines for complying with permit conditions or consent decrees.

Travis Voyles
(202) 564-6399

From: Forsgren, Lee <Forsgren. lea@epa gov>

Sent: Thursday, October 10, 2019 5:52 PM

To: Voyles, Travis <¥ovies. Travis@epa gzov>; Bodine, Susan <bodinesusan@epa.gov>; Benevento, Douglas
<benevento.douslas@epa gov>

Cc: Rodrick, Christian <rodrick. christian@epa.zov>; Frye, Tony (Robert) <frye roberti@epa gov>; Carter, Brittany S.
<garter.brittanvs@epa.gov>

Subject: RE: CA Delegation Letters

Travis,
Had not seen the letter. Thanks for bringing it to my attention.

Regards,
Lee

From: Voyles, Travis <WYoyles. Travisi@epa.gov>

Sent: Thursday, October 10, 2019 5:48 PM

To: Bodine, Susan <bodine.susan@ena.gov>; Benevento, Douglas <henevento.douglas@epa.gov>; Forsgren, Lee
<Forsgrenlss@epa gov>

Cc: Rodrick, Christian <rodrick.christianiB®ena.gov>; Frye, Tony (Robert) <frye.roberi@epa gov>; Carter, Brittany S.
<garter.brittanvs@epa.gov>

Subject: RE: CA Delegation Letters

Wanted to flag another letter—former EPA employees (through EIP) to the House Committee on Oversight and Reform
calling for an investigation.
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Travis Voyles
(202) 564-6399

From: Voyles, Travis

Sent: Thursday, October 10, 2019 1:13 PM

To: Bodine, Susan <bodine susan@epa.gov>; Benevento, Douglas <bensvento.douglasi@epa, gov>; Forsgren, Lee
<Forsgren. lee@eps gov>

Cc: Rodrick, Christian <rodrick. christian®@®epa.zov>; Frye, Tony (Robert) <frye robertiBepa gov>; Carter, Brittany S.
<carter.brittanvs@ena gov>

Subject: RE: CA Delegation Letters

Just wanted to make sure everyone saw the new incoming from Speaker Pelosi and Rep. Speier to the OIG.

Travis Voyles
(202) 564-6399

From: Voyles, Travis

Sent: Wednesday, October 9, 2019 1:20 PM

To: Bodine, Susan <bodine.susani@ena.gov>

Cc: Rodrick, Christian <rodrick. christian@epa.zov>; Frye, Tony (Robert) <frye roberti@epa gov>; Carter, Brittany S.
<carter.brittanvs@epa gov>; Forsgren, Lee <Forsgren.lee@epa. gzov>; Benevento, Douglas
<benevento.douslas@epa gov>

Subject: RE: CA Delegation Letters

Perfect—That works with us. Thanks Susan.

Travis Voyles
(202) 564-6399

From: Bodine, Susan <hodine susan@ena, gow>

Sent: Wednesday, October 9, 2019 1:18 PM

To: Voyles, Travis <¥ovies. Travis@epa.gov>

Cc: Rodrick, Christian <rodrick.christian®@epa.gov>; Frye, Tony (Robert) <frye reberi@epa.goy>; Carter, Brittany S.
<carter.brittanys@eps.gov>; Forsgren, Lee <Forsgren.tes @eps.gov>; Benevento, Douglas
<benevento.dousglas@epagoy>

Subject: RE: CA Delegation Letters

Don’t control it to OECA because it will be a month before | see it again. | can work with Lee on a first draft of a
response.

Susan

From: Voyles, Travis <¥oyles Travis@epa.gov>

Sent: Wednesday, October 9, 2019 11:04 AM

To: Bodine, Susan <hgdine susan@ena, gov>

Cc: Rodrick, Christian <rodrick.christian@®epa.zov>; Frye, Tony (Robert) <frye. robert@epa.gov>; Carter, Brittany S.
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<carter.brittanys@epa.gov>
Subject: FW: CA Delegation Letters

Hey Susan—Just wanted to pass along these incoming letters the Agency has received over the past few weeks from the
California delegation. I'm sure you’ve seen most of these but I just wanted to have them all in one place. OW wanted to
briefly chat about the 10/7 letter today so I am going to do that, but my plan was initially to get your input on the
development of a response to the 10/7 letter.

10/7 Letter from the California House delegation Dems (45 total) to Wheeler
10/3 Letter from Sens. Feinstein and Harris to EPA Office of Inspector General
9/27 Letter from Sen. Feinstein to EPA OIG

9/27 Letter from ECOS to Wheeler

Let me know if you have time to discuss or have any thoughts on OECA taking first pen for a response to the 10/7 letter.

Travis Voyles
(202) 564-6399

From: Benevento, Douglas <beneventodouslas@epa.gows

Sent: Tuesday, October 8, 2019 9:21 PM

To: Voyles, Travis <¥ovies Travis@ena.gov>

Cc: Rodrick, Christian <rodrick christian@epa.zov>; Frye, Tony (Robert) <frye robert@epa gov>
Subject: RE: CA Delegation Letters

Thanks. I'm out until next Tuesday, let’s catch up then. Talk to OW and make sure Susan has a copy of these letters as
well. I would like to review our responses before we send on to the Administrator.

Thanks again Travis.

From: Voyles, Travis <¥oviles. Travis@®@epa.gov>

Sent: Tuesday, October 8, 2019 7:15 PM

To: Benevento, Douglas <henevento.douslas@epa.gov>

Cc: Rodrick, Christian <rodrick.christiani®epa.gov>; Frye, Tony (Robert) <fryerobernt@epa.gov>
Subject: CA Delegation Letters

Hey Doug—

Just wanted to pass along a couple of letters the Agency has received over the past few days from Members of the
California delegation on air and water enforcement issues.

- 10/7 Letter from the California House delegation Dems (45 total) to Wheeler
- 10/3 Letter from Sens. Feinstein and Harris to EPA Office of Inspector General

I have a call planned tomorrow with OW to discuss the response to the 10/7 from the CA House delegation, but more than
willing ot sit down and discuss with you if you want.

Travis Voyles

Deputy Associate Administrator

Office of Congressional and Intergovernmental Relations
U.S. Environmental Protection Agency

0: (202) 564-6399

C:i Ex. 8 :
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Message

From: Dennis, Allison [Dennis.Allison@epa.gov]

Sent: 10/29/2019 8:38:11 PM

To: Millett, John [Millett.John@epa.gov]; Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Jones, Enesta
[Jones.Enesta@epa.gov]

CC: Grantham, Nancy [Grantham.Nancy@epa.gov]; Hackel, Angela [Hackel.Angela@epa.gov]; Risley, David

[Risley.David@epa.gov]; Fuld, John [Fuld.John@epa.gov]; Hull, George [Hull.George@epa.gov]; Egan, Patrick
[egan.patrick@epa.gov]; Drinkard, Andrea [Drinkard.Andrea@epa.gov]; Richardson, RobinH
[Richardson.RobinH@epa.gov]; Voyles, Travis [Voyles.Travis@epa.gov]; Press [Press@epa.gov]; Deluca, Isabel
[DeLuca.lsabel@epa.gov]

Subject: RE: Media query re CalEPA letter

Attachments: 10.25.19CalEPAletter.pdf

Here’s a PDF of the 10.25.19 letter

From: Millett, John <Millett.John@epa.gov>

Sent: Tuesday, October 29, 2019 4:33 PM

To: Dennis, Allison <Dennis.Allison@epa.gov>; Schiermeyer, Corry <schiermeyer.corry@epa.gov>; lones, Enesta
<lones.Enesta@epa.gov>

Cc: Grantham, Nancy <Grantham.Nancy@epa.gov>; Hackel, Angela <Hackel.Angela@epa.gov>; Risley, David
<Risley.David@epa.gov>; Fuld, John <Fuld.John@epa.gov>; Hull, George <Hull.George@epa.gov>; Egan, Patrick
<egan.patrick@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Richardson, RobinH
<Richardson.RobinH@epa.gov>; Voyles, Travis <Voyles.Travis@epa.gov>; Press <Press@epa.gov>; Deluca, Isabel
<Deluca.lsabel@epa.gov>

Subject: RE: Media query re CalEPA letter

Checking for OAR as well.

From: Dennis, Allison <Dennis.Allison@epa.gov>

Sent: Tuesday, October 29, 2019 4:26 PM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; Jones, Enesta <lones.Enesta@epa.gov>

Cc: Grantham, Nancy <Grantham.Nancy@epa.gov>; Hackel, Angela <Hackel.Angela@epa.gov>; Risley, David
<Risley.David@epa.gov>; Fuld, John <Fuld.John@epa.gov>; Hull, George <Hull.George@epa.gov>; Egan, Patrick
<egan.patrick@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Richardson, RobinH
<Richardson.RobinH®@epa.gov>; Voyles, Travis <Voyles.Travis@epa.gov>; Press <Press@epa.gov>; Deluca, Isabel
<Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>

Subject: RE: Media query re CalEPA letter

Let me run that response by lee and susan now

From: Schiermeyer, Corry <schisrmeyer corry@epa.gov>

Sent: Tuesday, October 29, 2019 4:24 PM

To: Jones, Enesta <jones. Ensstafiena. gov>

Cc: Grantham, Nancy <Grantham. Mancy@epa.gov>; Dennis, Allison <Dennis Allison@epa.gov>; Hackel, Angela
<Hackel Angela®ena.gov>; Risley, David <Risley. David@epa.gov>; Fuld, John <Fuld iohn®@epa.zov>; Hull, George
<Hull.George@epa.gov>; Egan, Patrick <span.patrick@epa.gov>; Drinkard, Andrea <Dirinkard. Andrea@epagov>;
Richardson, RobinH <Richardson BobinH @ ena gov>; Voyles, Travis <¥oyies Travisi@epa.gov>; Press <Pressiepa. sov>;
Deluca, Isabel <Dl uca isabel@eana.gov>; Millett, John <Millett lohn@epa.gov>

Subject: RE: Media query re CalEPA letter

Thank you. we missed this deadline...but do need answers from OAR and OW.
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Have we actually receive the letters? If so, then some form of a holding statement.

DRAFT: EPA is reviewing the responses from California to our oversight letters on their failures to comply with the Clean
Water Act and the Safe Drinking Water Act, as well as their failure to submit any approvable State Implementation Plans
that would bring them into air quality attainment.

Thank you!

From: Jones, Enesta <lones.Enesta@ena gov>

Sent: Tuesday, October 29, 2019 4:20 PM

To: Schiermeyer, Corry <schisrmeyer.corry@spa.god>

Cc: Grantham, Nancy <Grantham. Mancy@epa.gov>; Dennis, Allison <Dennis Allison@epa.gov>; Hackel, Angela
<Hackel Angela®ena.gov>; Risley, David <Risley. David@epa.gov>; Fuld, John <Fuld iohn®epa.zov>; Hull, George
<Hull.George @ena.gov>; Egan, Patrick <sgan.patricki@epa.gov>; Drinkard, Andrea <Dirinkard. Andrea@epagov>;
Richardson, RobinH <Richardson Robind®@epa.gov>; Voyles, Travis <Voyles Travis@epa.gov>; Press <Press@epa. gov>;
Deluca, Isabel <Dieluca. isabel@ena.govs; Millett, John <Millett lohn@epa.gow>

Subject: Re: Media query re CalEPA [etter

There is a separate inquiry that involves OW & OAR — from Route Fifty:

I'm working on a follow up story regarding the EPA's letters to California about air quality and water quality
violations. Now that California has submitted responses to both letters, what sort of timeframe will the EPA work under
to evaluate their responses? Can you describe what the next steps will be?

My deadline for this is 3pm today.

Thanks.

Andrea Noble

Reporter - Route Fifty

On Oct 29, 2019, at 4:18 PM, Schiermeyer, Corry <schisrmever.corryi@ena.gov> wrote:

This looks to be on the water letter. OW should be able to start working up answers. Especially to these:

Has EPA approved the updated NPDES permit for San Francisco’s oceanside discharges? Is there a timeline or is it under
review? The local water board approved it in September. The state said it also needs federal approval. Can you confirm
that?

In the 9.26 letter, the administrator said Marin county exceeded its limits for cyanide. The state said there has not been a
violation for eight years. Can you explain the discrepancy?

Let’s find out if we have the letter. If we have not received it, then we need to respond...and | think we could say:
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EPA has not received the letter. As we noted in our letter to Governor Newsom, in order to ensure that
appropriate steps are being taken by the State of California to protect the 40 million Americans living in the
state, EPA is asking for a remedial plan from the state detailing the steps it’s taking to address the multitude of
issues raised in our letter. California’s challenges with compliance with the Safe Drinking Water Act have been
an ongoing concern and were brought to the attention of the Administrator by Representative Barragan at a
House hearing. EPA stands ready to assist the State to correct these deficiencies, and protect Californians from
degraded water.

From: Grantham, Nancy <Grantham. Nancy@epa.gov>

Sent: Tuesday, October 29, 2019 4:07 PM

To: Dennis, Allison <[ennis. Allison®epa.gov>; Hackel, Angela <Hackel Angsla®@epa, gov>; Risley, David

<Hislev David@epa.gov>; Fuld, John <Fuld John®@epa. gov>; Hull, George <Hull. George®@ena. gov>; Egan, Patrick
<ggan.patrick@epa.gou>

Cc: Jones, Enesta <jones.Enestai@ena.gov>; Drinkard, Andrea <Drinkard. Andrea@ena.gov>; Richardson, RobinH
<Rirhardson.RobinH®@ epa gov>; Voyles, Travis <Vovles Travis@epa.pov>; Press <Fress@epa.gov>; Deluca, Isabel
<Debucs lsabel@epa.gov>; Millett, John <Millett john@ena. govs>

Subject: RE: Media query re CalEPA letter

All .. we need to have OAR/OCIR/OW coordinate on some sort of response to this inquiry.

Thanks ng

From: Dennis, Allison <Dennis, Allisonf@epa.goy>

Sent: Tuesday, October 29, 2019 2:05 PM

To: Hackel, Angela <Hackel.Angela®@epa.gov>; Risley, David <Risley, David@ena.govs>; Fuld, John <Fuld. lohn@epa.gov>;
Hull, George <Hull.Georgeflena.pov>; Egan, Patrick <ezan.patrick@epa.gov>

Cc: Jones, Enesta <jones. Enesta@ena.gov>; Grantham, Nancy <Grantham. Nancy@epa.gov>; Drinkard, Andrea
<Drinkard. Andrea@epa.gov>

Subject: RE: Media query re CalEPA letter

Angela- we got another press g via Enesta on CA’s response letter. I'm waiting to hear back if the agency has received
this letter through our formal channels yet. We can’t respond if we haven’t received it yet...

From: Hackel, Angela <Hackel Angela@epagowy>

Sent: Tuesday, October 29, 2019 2:03 PM

To: Dennis, Allison <Dennis. Allison®@epa.zov>; Risley, David <Rislev. David@epa.gov>; Fuld, John <Fuld John@epa.gov>;
Hull, George <Hull.Georgs@epa.pov>; Egan, Patrick <sgan.patricki@epa. gov>

Subject: Fwd: Media query re CalEPA letter

Hello,

We received the below inquiry, the deadline is 6 pm. Please let me know how OW/OECA would like to respond.
Thanks!

Angela

Angela Hackel

Senior Advisor
Office of Public Affairs
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Office of the Administrator

U.S. Environmental Protection Agency
Office: 202.566.2977

Cell: Ex. 6 i

Begin forwarded message:

Resent-From: <Pressi@epa. gov>

From: "Dooley, Emily" <edoolev@bloombergenvironment.com>
Date: October 29, 2019 at 1:43:30 PM EDT

To: Press <Press@spa.gov>, "Jones, Enesta” <Jonss. Enssta@epa.goy>, "Block, Molly"
<block.molly@epa gow>

Subject: Media query re CalEPA letter

Hi,

Hope you are well.

California’s EPA Secretary responded to the Sept. 26 letter from Administrator Wheeler regarding Clean
Water Act Concerns.

This is the letter: httn:/fare bna.com/MpX

The state said EPA is retreating from its core mission to protect clean water and safe drinking water. It
also said several assertions by EPA were unfounded, misguided and sensationalized.

Is that something you can respond to?

Also | have specific questions:

Has EPA approved the updated NPDES permit for San Francisco’s oceanside discharges? Is there a
timeline or is it under review? The local water board approved it in September. The state said it also
needs federal approval. Can you confirm that?

In the 9.26 letter, the administrator said Marin county exceeded its limits for cyanide. The state said
there has not been a violation for eight years. Can you explain the discrepancy?

My deadline is 6 p.m. EST

Thanks, Emily

xxxxxxxxxxxxxxxxx
eeeeeeeeeeeee

Emily C. Dooley
California Staff Correspondent | Environment & Energy

Bloomberg Environment
571.255.0086

eduolay@@bloamberganvironmaent corm
Twitter: eDooleyNoted
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Message

From: Voyles, Travis [Voyles.Travis@epa.gov]

Sent: 10/29/2019 8:30:00 PM

To: Dennis, Allison [Dennis.Allison@epa.gov]; Schiermeyer, Corry [schiermeyer.corry@epa.gov]; Jones, Enesta
[Jones.Enesta@epa.gov]

CC: Grantham, Nancy [Grantham.Nancy@epa.gov]; Hackel, Angela [Hackel.Angela@epa.gov]; Risley, David

[Risley.David@epa.gov]; Fuld, John [Fuld.John@epa.gov]; Hull, George [Hull.George@epa.gov]; Egan, Patrick
[egan.patrick@epa.gov]; Drinkard, Andrea [Drinkard.Andrea@epa.gov]; Richardson, RobinH
[Richardson.RobinH@epa.gov]; Press [Press@epa.gov]; Deluca, Isabel [Deluca.lsabel@epa.gov]; Millett, John
[Millett.John@epa.gov]

Subject: RE: Media query re CalEPA letter

Attachments: 2019-10-01 SF Water-EPA (CWA Violations).pdf; 2019-10-09 CARB-EPA (California SIPs).pdf

These are the only letters that I have from “California”—if you consider SF Water and CARB as California responding.
Otherwise, I would like to know what responses are being referred to.

Travis Voyles
(202) 564-6399

From: Dennis, Allison <Dennis.Allison@epa.gov>

Sent: Tuesday, October 29, 2019 4:26 PM

To: Schiermeyer, Corry <schiermeyer.corry@epa.gov>; lones, Enesta <lones.Enesta@epa.gov>

Cc: Grantham, Nancy <Grantham.Nancy@epa.gov>; Hackel, Angela <Hackel.Angela@epa.gov>; Risley, David
<Risley.David@epa.gov>; Fuld, John <Fuld.John@epa.gov>; Hull, George <Hull.George@epa.gov>; Egan, Patrick
<egan.patrick@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Richardson, RobinH
<Richardson.RobinH®@epa.gov>; Voyles, Travis <Voyles.Travis@epa.gov>; Press <Press@epa.gov>; Deluca, Isabel
<Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>

Subject: RE: Media query re CalEPA letter

Let me run that response by lee and susan now

p=

From: Schiermeyer, Corry <schisrmever.corry@epa.gov>

Sent: Tuesday, October 29, 2019 4:24 PM

To: Jones, Enesta <lones.Enesta@ena.sov>

Cc: Grantham, Nancy <Grantham. Nanoyi@epa.gov>; Dennis, Allison <Dennis. Allison@epa.gov>; Hackel, Angela
<Hackel.Angela®@ena.gov>; Risley, David <Risley. David@ena.gov>; Fuld, John <Fuld dohn@ena gov>; Hull, George
<Hull.George@epa.gov>; Egan, Patrick <epan.patrick@®epa.gov>; Drinkard, Andrea <Drinkard. Andrea@epa.gov>;
Richardson, RobinH <Richardson BebinH @ spa,gov>; Voyles, Travis <Vovies Travisi@epa.gov>; Press <Pressiepa.goy
Deluca, Isabel <igluca. zabeliBena.gov>; Millett, John <Jiltett fohn@lopa.gov>

Subject: RE: Media query re CalEPA letter

>;

Thank you. we missed this deadline...but do need answers from OAR and OW.

Have we actually receive the letters? If so, then some form of a holding statement.

DRAFT: EPA is reviewing the responses from California to our oversight letters on their failures to comply with the Clean
Water Act and the Safe Drinking Water Act, as well as their failure to submit any approvable State Implementation Plans

that would bring them into air quality attainment.

Thank you!

EcoRights v. EPA (20-cv-06893) ED_003023F_00002453-00001



From: Jones, Enesta <jones.Enesta@ena.gov>

Sent: Tuesday, October 29, 2019 4:20 PM

To: Schiermeyer, Corry <schigrmeyer.corry@epa. gov>

Cc: Grantham, Nancy <Grantham. Nencv@ena.gov>; Dennis, Allison <@ennis Allison®@epa gov>; Hackel, Angela
<Hackel Anpela@epa.pov>; Risley, David <Risley. David@epa.gov>; Fuld, John <Fuld John@ena.gov>; Hull, George
<Hull. George®@epa.gov>; Egan, Patrick <egan patrick@ epa.zov>; Drinkard, Andrea <Drinkard Andrea@ens gov>;
Richardson, RobinH <Richardson. RobinH@eps.gov>; Voyles, Travis <Vovigs Travisi@ena. sov>; Press <Frassfiispa. gov>;
Deluca, Isabel <Deluca. lsabel@epa.govy>; Millett, John <Miltett lohn@ena.zow>

Subject: Re: Media query re CalEPA letter

There is a separate inquiry that involves OW & OAR — from Route Fifty:

I'm working on a follow up story regarding the EPA’s letters to California about air quality and water quality
violations. Now that California has submitted responses to both letters, what sort of timeframe will the EPA work under
to evaluate their responses? Can you describe what the next steps will be?

My deadline for this is 3pm today.

Thanks.

Andrea Noble

Reporter - Route Fifty

On Oct 29, 2019, at 4:18 PM, Schiermeyer, Corry <schigrmeyer.corry@epa.goy> wrote:

This looks to be on the water letter. OW should be able to start working up answers. Especially to these:

Has EPA approved the updated NPDES permit for San Francisco’s oceanside discharges? Is there a timeline or is it under
review? The local water board approved it in September. The state said it also needs federal approval. Can you confirm
that?

In the 9.26 letter, the administrator said Marin county exceeded its limits for cyanide. The state said there has not been a
violation for eight years. Can you explain the discrepancy?

Let’s find out if we have the letter. If we have not received it, then we need to respond...and | think we could say:

EPA has not received the letter. As we noted in our letter to Governor Newsom, in order to ensure that
appropriate steps are being taken by the State of California to protect the 40 million Americans living in the
state, EPA 1is asking for a remedial plan from the state detailing the steps it’s taking to address the multitude of
issues raised in our letter. California’s challenges with compliance with the Safe Drinking Water Act have been
an ongoing concern and were brought to the attention of the Administrator by Representative Barragan at a
House hearing. EPA stands ready to assist the State to correct these deficiencies, and protect Californians from
degraded water.
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From: Grantham, Nancy <Grantham. Nancy@epa.gov>

Sent: Tuesday, October 29, 2019 4:07 PM

To: Dennis, Allison <Dennis. Allison@epa.gov>; Hackel, Angela <Hackel Angela@epa.gov>; Risley, David

<Hislev David@epa.gov>; Fuld, John <Fuld John®@epa. gov>; Hull, George <Hull. George®@ena. gov>; Egan, Patrick
<ggan.patrick@ena.gou>

Cc: Jones, Enesta <jones. Enesta@epa.gov>; Drinkard, Andrea <Drinkard Andrea®@ena, gow>; Richardson, RobinH
<fichardson BobinH®& ena.gov>; Voyles, Travis <Vovles. Travis@epa.gov>; Press <Fress@epa.gov>; Deluca, Isabel
<Debucs lsabel@epa.gov>; Millett, John <Millett John@ena. govs>

Subject: RE: Media query re CalEPA letter

All .. we need to have OAR/OCIR/OW coordinate on some sort of response to this inquiry.

Thanks ng

From: Dennis, Allison <Dennis, Allisonf@epa.goy>

Sent: Tuesday, October 29, 2019 2:05 PM

To: Hackel, Angela <Hackel.Angela®@epa.gov>; Risley, David <Risley, David@ena.govs>; Fuld, John <Fuld. lohn@epa.gov>;
Hull, George <Hull.Georgeflena.pov>; Egan, Patrick <ezan.patrick@epa.gov>

Cc: Jones, Enesta <jones. Ensstaf@epa.gov>; Grantham, Nancy <Grantham. Nancy@epa.gov>; Drinkard, Andrea
<Orinkard Andreai@epa.gov>

Subject: RE: Media query re CalEPA letter

Angela- we got another press g via Enesta on CA’s response letter. I’'m waiting to hear back if the agency has received
this letter through our formal channels yet. We can’t respond if we haven’t received it yet...

From: Hackel, Angela <Hackel Angela@epagowy>

Sent: Tuesday, October 29, 2019 2:03 PM

To: Dennis, Allison <Dennis. Allison®@epa.zov>; Risley, David <Rislev. David@epa.gov>; Fuld, John <Fuld John@epa.gov>;
Hull, George <Hull.Georgs@epa.pov>; Egan, Patrick <sgan.patricki@epa. gov>

Subject: Fwd: Media query re CalEPA letter

Hello,

We received the below inquiry, the deadline is 6 pm. Please let me know how OW/OECA would like to respond.
Thanks!

Angela

Angela Hackel

Senior Advisor

Office of Public Affairs

Office of the Administrator

U.S. Environmental Protection Agency
Office: 202.566.2977

Cell? Ex. 6

Begin forwarded message:

Resent-From: <Fress@epa.gov>

From: "Dooley, Emily" <gdooley@bloombergenvironmentcom>
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Date: October 29, 2019 at 1:43:30 PM EDT

p=

Erepa.pov>, "Block, Molly"

<Blockanoliv@iepa.gov>

Subject: Media query re CalEPA letter

Hi,

Hope you are well.

California’s EPA Secretary responded to the Sept. 26 letter from Administrator Wheeler regarding Clean
Water Act Concerns.

This is the letter: htip://sre.bna.com/ Mo

The state said EPA is retreating from its core mission to protect clean water and safe drinking water. It
also said several assertions by EPA were unfounded, misguided and sensationalized.

Is that something you can respond to?

Also | have specific questions:

Has EPA approved the updated NPDES permit for San Francisco’s oceanside discharges? Is there a
timeline or is it under review? The local water board approved it in September. The state said it also
needs federal approval. Can you confirm that?

In the 9.26 letter, the administrator said Marin county exceeded its limits for cyanide. The state said
there has not been a violation for eight years. Can you explain the discrepancy?

My deadline is 6 p.m. EST

Thanks, Emily

xxxxxxxxxxxxxxxxx
eeeeeeeeeeeee

Emily C. Dooley
California Staff Correspondent | Environment & Energy

Bloomberg Environment

571.255.0086
sdoclevdlbloomberasnvironment oom
Twitter: eDooleyNoted
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NPDES ID

CA0022756
CA0024449
CA0024490
CA0038539
CA0047953
CA0049224
CA0053597
CA0053961
CA0054313
CA0056227
CA0078981
CA0082589
CA0084271
CA0104523
CA8000326
CA0023043
CA0023051
CA0023639
CA0038016
CA0047902
CA0048267
CA0078051
CA0078930
CA0079464
CA0080489
CA0081744

Facility Site Name
CRESCENT CITY WWTF
ELK RIVER WWTP

Street Address
210 BATTERY STREET
4301 HILFIKER LN

MCKINLEYVILLE CSD WASTEWA' 675 HILLER ROAD
WEST COUNTY AGENCY COMM(2910 HILLTOP DRIVE

EL PASO DE ROBLES WWTP
SAN LUIS OBISPO WRRF
CAMARILLO WRP

OJAI VALLEY WWTP
SAUGUS WRP

DONALD C. TILLMAN WRP
AMERICAN VALLEY WWTP
STILLWATER WWTF
MOUNTAIN HOUSE WWTP
BRAWLEY WWTP
MICHELSON WRP

3200 SULPHUR SPRINGS RD
35 PRADO RD

150 HOWARD RD

6363 NORTH VENTURA AVENUE
26200 SPRINGBROOK AVE
6100 WOODLEY AVENUE
900 SPANISH CREEK RD

6475 AIRPORT RD

17103 WEST BETHANY ROAD
5015 BEST RD

3512 MICHELSON DR

FORESTVILLE WATER DISTRICT V6194 FORESTVILLE STREET

OCCIDENTAL CSD WWTF
GRATON CSD WWTF

ST. HELENA WWTRP

SAN JUAN BAUTISTA WWTP

14445 OCCIDENTAL ROAD
250 ROSS LANE

1 CHAIX / THOMANN LN
1120 THIRD STREET

BIG BASIN REDWOODS SP WWT 21600 BIG BASIN WAY

CITY OF MT. SHASTA WWTP
BIGGS WWTP

SAN ANDREAS WWTP
STALLION SPRINGS WWTF
DELLEKER WWTP

2500 GRANT ROAD

3016 SIXTH STREET

675 GOLD OAKRD

28500 STALLION SPRINGS DR
73821 INDUSTRIAL WAY

City

CRESCENT CITY
EUREKA
MCKINLEYVILLE
RICHMOND
PASO ROBLES
SAN LUIS OBISPO
CAMARILLO
VENTURA
SANTA CLARITA
VAN NUYS
QUINCY
ANDERSON
MOUNTAIN HOUSE
BRAWLEY
IRVINE
FORESTVILLE
OCCIDENTAL
SEBASTOPOL
SAINT HELENA
SAN JUAN BAUTISTA
BOULDER CREEK
MOUNT SHASTA
BIGGS

SAN ANDREAS
TEHACHAPI
PORTOLA

State SIC Code Facility Type

CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA
CA

4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW
4952 POTW



Permit Status
Effective
Effective
Effective
Effective

Admin Continued
Effective

Admin Continued
Effective
Effective
Effective
Effective
Effective
Effective
Effective
Effective
Effective

Admin Continued
Effective
Effective

Admin Continued
Admin Continued
Effective

Admin Continued
Effective
Effective
Effective

State or EPA Issued
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State

Individual Permit or General Permi Permit Issuance Date

NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit
NPDES Individual Permit

2/2/2017 Major
6/16/2016 Major
9/6/2018 Major
2/13/2019 Major
5/5/2011 Major
9/25/2014 Major
5/8/2014 Major
12/13/2018 Major
4/9/2015 Major
3/2/2017 Major
6/24/2016 Major
5/31/2018 Major
12/8/2017 Major
6/11/2015 Major
6/19/2015 Major
7/11/2018 Non-Major
12/6/2012 Non-Major
5/17/2018 Non-Major
1/13/2016 Non-Major
5/8/2009 Non-Major
12/1/2011 Non-Major
12/8/2017 Non-Major
10/4/2012 Non-Major
10/5/2018 Non-Major
10/10/2014 Non-Major
6/7/2019 Non-Major

Major or Non-Major



Permit Components
POTW, Pretreatment
POTW, Pretreatment
POTW

POTW, Pretreatment
POTW, Pretreatment
POTW, Pretreatment
POTW, Pretreatment
POTW, Pretreatment
POTW, Pretreatment
POTW, Pretreatment
POTW

POTW

POTW, Pretreatment
POTW, Pretreatment

POTW, Pretreatment, Storm Water Industrial

POTW
POTW
POTW
POTW
POTW
POTW
POTW
POTW
POTW
POTW
POTW

Most Recent Compliance Status

Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance
Significant/Category | Noncompliance

Current SNC Status Description
Failure to Report DMR - Not Received
Effluent - Monthly Average Limit
Effluent - Monthly Average Limit
Effluent - Monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Monthly Average Limit
Effluent - Monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Monthly Average Limit
Effluent - Monthly Average Limit
Failure to Report DMR - Not Received
Effluent - Monthly Average Limit
Effluent - Non-monthly Average Limit
Failure to Report DMR - Not Received
Effluent - Monthly Average Limit
Effluent - Monthly Average Limit
Failure to Report DMR - Not Received
Effluent - Monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Monthly Average Limit
Effluent - Non-monthly Average Limit
Effluent - Monthly Average Limit



Date of the Current SNC Status Quarters With Non-Compliance in last 3 years Current Violation Status

3/31/2019 9 Yes
3/31/2019 12 Yes
3/31/2019 12 Yes
3/31/2019 4 Yes
3/31/2019 12 Yes
3/31/2019 12 Yes
3/31/2019 12 Yes
3/31/2019 11 Yes
3/31/2019 12 Yes
3/31/2019 11 Yes
3/31/2019 12 Yes
3/31/2019 12 Yes
3/31/2019 11 Yes
3/31/2019 11 Yes
3/31/2019 12 Yes
3/31/2019 7 Yes
3/31/2019 10 Yes
3/31/2019 9 Yes
3/31/2019 2 Yes
3/31/2019 2 Yes
3/31/2019 8 Yes
3/31/2019 10 Yes
3/31/2019 11 Yes
3/31/2019 7 Yes
3/31/2019 9 Yes

3/31/2019 9 Yes



Count of Quarters With SNC last 3 years
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Count of Quarters with Missing DMR so Compliance Status Unknown in last 2 years
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Count of Effluent Violations in last 3 years

13
38

25
47
12
81
15
11
29
17
17
46
14

13
35
12
22
18
18
105
38
10
37
44

Count of On Site Inspections in last 5 years
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Count of Formal Enforcement Actions in past 5 years

DFR URL
https://echo.epa.gov/detailed-facility-report?fid=CA0022756&sys=ICP
3 https://echo.epa.gov/detailed-facility-report?fid=CA0024449&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0024490&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0038539&sys=ICP
3 https://echo.epa.gov/detailed-facility-report?fid=CA0047953&sys=ICP
2 https://echo.epa.gov/detailed-facility-report?fid=CA0049224&sys=ICP
2 https://echo.epa.gov/detailed-facility-report?fid=CA0053597&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0053961&sys=ICP
1 https://echo.epa.gov/detailed-facility-report?fid=CA0054313&sys=ICP
2 https://echo.epa.gov/detailed-facility-report?fid=CA0056227&sys=ICP
2 https://echo.epa.gov/detailed-facility-report?fid=CA0078981&sys=ICP
1 https://echo.epa.gov/detailed-facility-report?fid=CA0082589&sys=ICP
3 https://echo.epa.gov/detailed-facility-report?fid=CA0084271&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0104523&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA8000326&sys=ICP
1 https://echo.epa.gov/detailed-facility-report?fid=CA0023043&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0023051&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0023639&sys=ICP
3 https://echo.epa.gov/detailed-facility-report?fid=CA0038016&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0047902 &sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0048267&sys=ICP
2 https://echo.epa.gov/detailed-facility-report?fid=CA0078051&sys=ICP
2 https://echo.epa.gov/detailed-facility-report?fid=CA0078930&sys=ICP
1 https://echo.epa.gov/detailed-facility-report?fid=CA0079464&sys=ICP
https://echo.epa.gov/detailed-facility-report?fid=CA0080489&sys=ICP
1 https://echo.epa.gov/detailed-facility-report?fid=CA0081744&sys=ICP



Referred to | Complaint filed | Final Order Final Order Notes and Duration to
Case X Case Closed IR Penalty SEP
DOJ with court Lodged Entered meet CD
, 1,600,000 (split
1. City of LA Ex. 7(e) 1/8/2001 8/5/2004 10/28/2004 $2,000,000,000.00 ? . (spli
with state)
$7.7M for
5/26/2015 various 11 years
Amendment #1 — modified odor provision and projects
replaced SEPs 8/20/2009 11/12/2009 $6,940,000.00 -
Amendment #2 — replaced certain SEPs 7/23/2013 1/3/2014 $0.00 -

City of LA Background:

With approximately 6,500 miles of sewer lines serving almost 4 million residents, the city operates the largest sewage collection system in the country. From 1994-2004, the city experienced over
4,500 sewage spills.

Inj Relief:

Rebuild at least 488 miles of sewer lines, clean 2,800 miles of sewers annually, enhance its program to control restaurant grease discharges, increase the sewage system's capacity, and plan for
future expansion.

$6,200,000 | $250,000
2. City of San Diego| Ex. 7(e) 7/8/2003 5/3/2004 9/13/2005 $187,000,000.00 (penalty went to | for beach
8/4/2015 the state) study 10 years
Round 2 8/15/2006 1/24/2007 $87,000,000.00 - No
Round 3 7/31/2007 10/11/2007 $876,000,000.00 - No
San Diego IR:

System-wide cleaning, root control, sewer pipe inspection, repair or replacement of 250 miles of pipeline; Upgrade/repair pump stations and secure all 5,800 manhole covers throughout the city; and
Create grease control blockage programs.

3. City and County of 1,600,000 (Split
Honlo\I,uI:: YOI Ex. 7(e) 10/3/1994 - 5/15/1995 $3,700,000,000.00 |° it Stat(e)p "I No Work scheduled
Open through 2035. 25 year
Second CD 5/8/2007 8/10/2010 12/17/2010 duration.
Amendment #1 9/15/2015 9/15/2015 - - No
CCH IR:
Upgrade wastewater collection system by 2020. Upgrade Sand Island and Honouliuli WWTPs to secondary treatment by 2038
4. EBMUD Work scheduled
) . Ex. 7(e) 5/20/2013 7/28/2014 9/22/2014 Open $1,500,000,000.00 | $ 1,276,778.00 No through 2035. 21 year
(collection system) durati
uration.

East Bay MUD Background:

Defendants: East Bay Municipal Utility District (EBMUD) and the seven member communities (Alameda, Albany, Berkeley, Emeryville, Oakland, Piedmont and Stege Sanitary District)

EBMUD discharged large volumes of partially treated sewage to the SF Bay and East Bay communities contributed to these discharges because their sewer collection systems were defective and
allowed rainwater into their systems and overwhelming capacity. The EBMUD communities also had overflows of raw sewage from their sewer systems onto the streets, which then flowed to the SF
Bay and other nearby lakes, rivers, and streams.

Inj Relief:

Rehabilitate 70% of the East Bay communities’ > 1,500 miles of sewer pipe. Eliminate discharges from wet weather facilities into the Bay by 2036
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